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THE HUNT FORNONCITIZEN VOTERS

Fatma Marouf*

Over the past year, states have shown increasigst about noncitizens
registering to vote. Three states—Tennessee, Karsabs Alabama—have
passed new laws requiring documentary proof of Wditszenship in order to
register: Arizona was the first state to pass such a remére, but the Ninth
Circuit struck it down in April 2012, finding it dompatible with the National
Voter Registration Act. Two other states—Florida and Colorado—have waged
aggressive campaigns in recent months to purge itimams from voter
registration lists. These efforts to weed out ntimen voters follow on the
heels of legislation targeting undocumented immggan a number of states.
Yet citizens may be more harmed by the new laws tizcitizens, especially
since the number of noncitizens registering to \@e turned out to be quite
small. Wrongfully targeting naturalized or minoritytizens in the search for
noncitizens could also have negative ramificatiéms society as a whole,
reinforcing unconscious bias about who is a “reaifherican and creating
subclasses of citizens who must overcome additiboadles to exercise the
right to vote.

In September, Florida announced that it had idedti207 noncitizens
registered to vote (.0018% of the electorate ofrlpyebl.5 million registered
voters)? Colorado identified 141 noncitizens (.004% of étectorate of about
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3.5 million registered voter§)The final numbers were far smaller than the
initial lists identifying thousands or hundreds tifousands of potential
noncitizens on the rolls. Florida and Colorado bethittled down their lists
substantially in August and early September aféenigg access to a database
belonging to the Department of Homeland SecuritAd) called Systemic
Alien Verification for Entitlements (SAVE). Floridaued DHS for access to
this database in June while simultaneously fightinawsuit brought by the
Department of Justice alleging that the campaignidentify noncitizens
violated the ninety-day “quiet period” before areaion mandated by the
National Voter Registration Act. DHS agreed to tilement just a few days
after the lawsuit was filed and granted Floridaessc

The SAVE database was designed to verify immignasi@mtus in order to
determine eligibility for various public benefitk. does not provide a list of
citizens or noncitizens. Rather, it compiles ovef illion records from at
least twelve different databases about individwdie have interacted with the
U.S. immigration system, such as noncitizens placegmoval proceedings,
people with temporary visas, lawful permanent rexsig, naturalized citizens,
and individuals born abroad who obtained certifisatf citizenship by proving
that they derived U.S. citizenship from their pasen

SAVE was designed to be accessed by providingreitheaturalization or
citizenship certificate number, an 1-94 number givepon entry with a
temporary visa, or an alien identification numbehjch is a unique nine digit
number given to certain noncitizens. SAVE searcleestain databases
depending on the type of documentation submmtatihough SAVE can also
be queried using names, dates of birth, and seewlrity numbers, DHS has
stressed that it is “alien-number-drivéhThe use of biographical information
is considered a secondary means to verify immignastatus, not the primary
means. In order to access SAVE, Florida and Colorado doevimmigration-
related information provided to the Department obtd Vehicles (DMV).
They compared the names of noncitizens in DMV r@&do the names of
registered voter® Election officials then used SAVE to try to elirate false
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positives by determining whether the individualshath lists became citizens
after obtaining a driver’s license.

The process utilized by Florida and Colorado toniie registered
noncitizens risks disenfranchising certain group<itizens. One especially
vulnerable group consists of people who naturaliaé@r applying for a
driver’s license. In 2011, over 694,000 people bexaaturalized U.S. citizens,
of whom 87,309 resided in Floridaf the SAVE database fails to show that
someone who appears to be a noncitizen based on 2brfds subsequently
became a citizen, that person’s voter registratvonld likely be challenged.
Errors could happen for various reasons, such asmaiscrepancies in the
spelling of someone’s name (especially when treeralied from another
alphabet) or in the use of hyphens, prefixes, dfixes, inconsistent use of
middle names or initials, and different formats éotering datet’ While status
verifiers within DHS work to address such discrepes, they are not always
easily resolved’ If voters are challenged mere months, weeks, ps dafore
the election—or at the polls—they may not have timeesolve these types of
disputes in order to cast a vote. Moreover, theesarrors may recur year after
year due to lack of oversight, as the various aigsnihat own the databases
searched by SAVE are not required to inform theifiéation Division of U.S.
Citizenship and Immigration Services’ (USCIS) thaterror was corrected.

Another group of citizens vulnerable to being oadled are those born in
the United States who happen to have the same mamuiebirthdate as a
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noncitizen. In large populations, the chances f tlappening are surprisingly
high® States have failed to specify what criteria theély use to decide that
someone registered to vote is the same persomasose who appears to be a
noncitizen in the DMV and SAVE databases. Addresses unreliable to
“match” people, as DHS has acknowledged that tlieesdes in its system are
often outdated and that its own Immigration andt@us Enforcement officers
don’t use thent? The last four digits of the social security numi®BN4),
collected by forty states for voter registratioikeWwise prove unreliable, as
SSN4 mismatches affected thousands of eligiblersoie 2008 and led to
extensive litigatiort> Until states define what matching techniques thély
use and how they will ensure that the matches ecaerate, the potential for
wrongful disenfranchisement looms large.

Once election officials challenge a registered wsteitizenship, the
guestion then becomes whether that person willlide # provide proof of
citizenship. This question is also critical in theee states that have passed new
laws requiring proof of citizenship to register.obdeding to a survey sponsored
by the Brennan Center for Justice and performethbyindependent Opinion
Research Corporation in 2005, 7% of U.S. citizanmgeyed do not have ready
access to citizenship documents, such as a U.Spgasbirth certificate, or
naturalization certificate. Based on the 2010 csnshis means that about
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sixteen million people lack proof of their citizéms. Those who earn under
$25,000 per year and women are especially likelat proof of citizenship.
The survey found that only 48% of voting-age wométh access to their U.S.
birth certificates have their current legal namegteeir birth certificates, while
only 66% of voting-age women with access day type of citizenship
document have their current legal name on that meat® In other words,
over forty million voting-age women have no documproving citizenship
with their current legal names.

Naturalized citizens may also have trouble prodygroof of citizenship
in some circumstances. An individual who has lestriaturalization certificate
must submit a form to USCIS that takes several hmtu process, pay a fee of
$345, and possibly appear at an interview in otdeobtain a replacement
certificate. Someone who changed her name afteral&ing, perhaps due to
marriage or a desire to assimilate, would also ltaw® through this process in
order to obtain a naturalization certificate theflects her current name. That
person may have no reason to go through this orbefdre her voter
registration is challenged, and, after being chagkel, she may not have
sufficient time to go through it and obtain a reglament certificate before the
election.

In addition to women and naturalized citizens, WatAmericans may be
uniquely affected if their citizenship is challedger if they are legally required
to present proof of citizenship in order to registevote. While tribal IDs can
be used to verify citizenship, the process of olmg a tribal ID is often
contested. Each federally recognized tribe set@wis standard for enrollment,
so whether a Native American with no other prootitizenship may obtain a
tribal ID will turn on whether or not a particulaiibe decides to recognize that
individual as its member. Many tribes require a-tmath “blood quantum” for
enrollment, while some require less or more. Disagrents therefore arise
about an individual's degree of Indian blood. Sodisputes over enrollment
have also been attributed to ulterior motives, sasltdesires to gain or limit
access to Indian gaming revenues, since profitsdatebuted only to tribal
members. These disputed determinations about &itrallment, which cannot
be reviewed by any court, should not play a rolelétermining who has the
right to vote.

While some citizens may not be able to provide pobaitizenship, others
whose eligibility to vote is challenged may feetirinidated upon receiving
letters demanding that they remove themselves ftien rolls or provide
documentation, and they may choose to withdraw tlegjistrations simply to
avoid any problems with the government. Those whkoemtly became

16. BRENNAN CTR. FORJUSTICE, CITIZENS WITHOUT PROOF, A SURVEY OF AMERICANS'
POSSESSION OFDOCUMENTARY PROOF OFCITIZENSHIP AND PHOTO IDENTIFICATION 2 (2006),
available athttp://www.brennancenter.org/page/-/d/downloa@ f89242.pdf.
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naturalized citizens, in particular, may feel apemsive, especially if they
came from countries where harassment or violenceinar elections was
commonplace. Documented accounts of citizens, ajyecMexican-
Americans, being wrongfully denied entry to the tddi States, placed in
immigration detention, and deported from this copdemonstrate that fears of
being treated like noncitizens are not baseless.

Although it is impossible to quantify the numberaitizens that risk being
disenfranchised, the categories delineated aboygest that this number may
far exceed the small numbers of wrongfully regestienoncitizens. On a deeper
level, questioning the citizenship of certain indivals—who are likely to be
naturalized citizens or ethnic minorities whose eaammatch those of
noncitizens—gives power to unconscious beliefs abaho is a “real”
American. Studies in implicit social cognition hasigown a close association
between American identity and Whiteness. In fatidies demonstrate that
White, Asian, African-American, and Latino subjectdl unconsciously
associate being American with being racially Whigen if they outwardly
espouse egalitarian beliéfsSuch studies should give us pause to consider how
the campaigns to purge noncitizens from voter mllsaffect our society: will
they effectively curb voter fraud or just deepee ttacial divides that are
intertwined with notions of American identity?

The potential for deepening racial divides becoriearer when the hunt
for noncitizen voters is viewed in the context dfier restrictive voting laws.
Since 2011, nineteen such laws and two executitierachave taken effect in
states that will provide more than two-thirds o thlectoral votes for the
November 6 election. Some of the laws require wtershow government-
issued photo IDs, which 11% of U.S. citizens domte™® Some have placed
new burdens on voter registration drives, througirctv African-American and
Hispanic voters are twice as likely to registeVésites. Others restrict early
voting, specifically eliminating Sunday voting, whi African-Americans and
Hispanics also utilize more often than Whites. v tstates, new laws rolled
back reforms that had restored voting rights tzeits with felony convictions,
who are disproportionately African-American. Ea¢hhese laws is a stepping-
stone on the path to subsidiary citizensfiRather than creating new obstacles
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20. For a detailed discussion of the laws mentioneithi; section and their impact on
different racial groups, se&/enDY R. WEISER & LAWRENCE NORDEN, BRENNAN CTR. FOR
JUSTICE, VOTING Law CHANGES IN 2012 (2011), available at
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to demaocratic participation, we should focus ouergy on ensuring that all
eligible citizens are able to exercise the fundaalaight to vote.



