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BIAS IN THE AIR: RETHINKING 

EMPLOYMENT DISCRIMINATION LAW 

Richard Thompson Ford* 

Employment discrimination jurisprudence assumes that key concepts such as 
“discrimination,” “intent,” “causation,” and the various prohibited grounds of 
discrimination refer to discrete and objectively verifiable phenomena or facts. I 
argue that all of these concepts are not just poorly or ambiguously defined; most 
are not capable of precise definition. Drawing on familiar developments in pri-
vate law, such as the legal realist critique of objective causation in torts, I argue 
that, in practice, the central concepts in antidiscrimination law do not describe 
objective phenomena or facts at all; instead, they refer to social conflicts between 
employer prerogatives and egalitarian goals. Ironically, at its best, employment 
discrimination law does not really prohibit discrimination; instead it imposes a 
duty of care on employers to avoid decisions that undermine social equality. This 
suggests that attempts to improve employment discrimination law by making it 
more attentive to “the facts”—for instance, refining causation in mixed-motives 
cases using quantitative empirical methods or defining discriminatory intent ac-
cording to innovations in social psychology—are unlikely to be successful, be-
cause these facts are not really at the center of the dispute. Instead, we could bet-
ter improve employment discrimination law—making it more successful as an 
egalitarian intervention and less intrusive on legitimate employer prerogatives—
if we abandoned attempts to precisely define concepts such as “objective causa-
tion” and “discriminatory intent” and instead focused on refining the employer’s 
duty of care to avoid antiegalitarian employment decisions.  
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INTRODUCTION: WHAT IS DISCRIMINATION? 

American antidiscrimination law was developed in reaction to unambigu-
ously racist policies: the policies typical of the Jim Crow system in the South-
ern states. Jim Crow policies had several characteristic features. They made ex-
plicit reference to race: blacks or “coloreds” were excluded from certain 
institutions, jobs, and public places; they were herded into segregated (and al-
most always objectively less desirable) areas. They were unambiguously de-
signed to fulfill and to perpetuate an ideology of racial hierarchy, the rationale 
for the policies being that blacks were naturally inferior, were unfit for the so-
cial status whites enjoyed, and deserved an economic and social status that mir-
rored the natural status the ideology assigned them. Jim Crow policies were 
purposely stigmatizing, and they were universally experienced as stigmatiz-
ing—both by whites who enjoyed the relative psychological and social privi-
lege the policies created and by blacks who suffered the corresponding psycho-
logical and social injuries. 

It has long been well understood that antidiscrimination law needs a way of 
confronting subtler versions of the older Jim Crow policies. The easiest case 
involves a simple shift from a formal policy of exclusion to an informal one. 
The business that once announced “blacks need not apply” now accepts the ap-
plications but refuses to seriously consider them. The policy and its effects are 
identical; only the form has changed. Now, suppose the business considers 
some black applicants, but only for the least desirable positions. Or it considers 
only the very best black applicants, requiring much stronger credentials than it 
does for white applicants for the same jobs. Or suppose it considers only timid 
and subservient blacks, rejecting as “uppity” any black person who holds her 
head high and expects to be treated as an equal. It’s easy to see that these prac-
tices are only slightly less noxious versions of the paradigmatic Jim Crow dis-
crimination.  

Jim Crow-style policies combined a number of evils: they were blatantly 
discriminatory, stigmatizing, and motivated by bigotry, and they had the effect 
of keeping blacks socially, politically, and economically subordinate to whites. 
But many of today’s subtler controversies exhibit only some of these evils and, 
even then, exhibit them ambiguously. This makes it harder to be sure precisely 
what antidiscrimination law should prohibit. Is the defining evil of Jim Crow its 
social consequences or the motivations and ideology of those who imposed it? 
If the evil is its consequences, is the central wrong the cumulative effects of ex-
clusion and segregation on a racial group, or is it each individual injury? Is Jim 
Crow’s singular crime against humanity the creation of a social hierarchy, or is 
it guilty of innumerable individual offenses? Is the central harm symbolic and 
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stigmatic, or is it objective and materially unequal? If the evil is motivations, 
what is the precise nature of the wrongful motive? What is the content of the 
ideology? Is the evil here an irrational hatred, a specious belief in a natural hi-
erarchy and proper place, a mistaken belief in differential capacities, a phobia 
of miscegenation? All of these come together in the figure of Jim Crow, but to-
day the bird has been dismembered: a wing here, a leg there, a scattering of 
feathers.  

Consequently we don’t have a good definition of what makes a decision or 
action discriminatory. Instead we have a conception or impression of discrimi-
nation—inspired by the paradigmatic Jim Crow-style policies—that potentially 
includes a number of factors, such as motivation, cumulative effect, stigma, and 
lack of objective rationality. 

Formally, current doctrine holds that individuals have an entitlement not to 
be treated unfairly because of race, sex, religion, etc. But this goal is both too 
ambitious and too poorly defined to guide the application of the law or the di-
rection of public policy. We lack good and agreed-upon definitions of the rele-
vant prohibited bases of discrimination. (For instance, does race denote only 
inherited characteristics such as skin color and other physical features, or does 
it extend to traits such as culture?) Even when such questions are settled, we 
lack a sound basis for determining whether the prohibited motivation was pre-
sent and, if it was, whether it caused the challenged decision or was merely in-
cidental to it. Finally, the commitment to individual entitlement is radically at 
odds with much of the way the doctrine is applied, most notably in the contin-
ued (and in my view appropriate) solicitude for the claims of members of vul-
nerable groups as opposed to members of powerful groups.  

The law misrepresents this conceptual and definitional ambiguity as a 
problem of evidence. Antidiscrimination doctrine proceeds as if the definition 
of discrimination is pellucid and the only problems lie in determining whether 
discrimination in fact took place. So the question is whether we can infer dis-
criminatory motivation from lack of good cause for an adverse employment de-
cision or presume that prejudiced attitudes prevalent in the workplace caused 
an adverse decision. But these evidentiary disputes are unlike typical questions 
of evidence in an important sense: the actions and conditions that are offered as 
evidence of the underlying legal transgression are also objectionable in their 
own right. For instance, employment decisions made without justification or 
workplaces in which bigoted attitudes are prevalent are objectionable whether 
or not they are accompanied by race- or sex-dependent decisions. Hence, it is 
plausible that we are willing to punish employers that allow unjustified deci-
sions or who preside over workplaces saturated with bias because we object to 
these conditions in and of themselves.  

Since antidiscrimination laws effectively discourage the practices and ac-
tions that typically serve as evidence of discrimination—because those practic-
es and actions are intrinsically objectionable and because “discrimination” it-
self is ambiguously defined—it is a small step to say that antidiscrimination 
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law in effect prohibits not discrimination but rather the things that count as evi-
dence of discrimination. In this Essay, I take that small step as well as the 
somewhat larger one of defending this idea of antidiscrimination law as superi-
or to one that tries to better define and identify the ever-elusive “discrimina-
tion.”  

Accordingly the law should replace the conceptually elusive goal of elimi-
nating discrimination with the more concrete goal of requiring employers, gov-
ernment officials, and other powerful actors to meet a duty of care to avoid un-
necessarily perpetuating social segregation or hierarchy.1 Of course, the things 
that unnecessarily perpetuate social hierarchy are precisely the things that now 
count as evidence of discrimination: unjustified adverse decisions, unexplained 
segregation of the workforce, and workplaces saturated with hostility or stereo-
typing. Meeting the duty of care should be an affirmative defense to any claim 
of discrimination, and failure to meet the duty should create a strong presump-
tion that the challenged decision was discriminatory. 

To the individual victim of discrimination, this may seem unfair or even 
perverse, but in fact it is no more problematic from the perspective of individu-
al justice than the current approach. The central problem in employment dis-
crimination is distinguishing the victim of discrimination from the person who 
simply suffered an adverse employment action. Under a default regime of em-
ployment at will, an adverse employment action—even an unjustified one—is 
not, in and of itself, a legally cognizable injury. In a large number of cases, it’s 
hard to tell whether the challenged employment action was justified, unjustified 
for nondiscriminatory reasons (e.g., the product of a personal grudge, a lapse in 
judgment, caprice, or a mistake), or discriminatory. As I will argue, much of 
the ideological dispute in employment discrimination centers on whether we 
should presume that the defendant discriminated in cases in which the plaintiff 
can prove only that the challenged decision was objectively unjustified. Both 
liberals and conservatives alike are willing to tolerate a lot of error in this re-
spect: liberals are willing to allow people who suffer unjustified adverse deci-
sions to recover, knowing that some are victims not of actionable discrimina-
tion but instead of some garden-variety type of unfairness; and conservatives 

 

 1. My analysis here has many inspirations: for instance, both David Benjamin Op-
penheimer, Negligent Discrimination, 141 U. PA. L. REV. 899 (1993), and Noah D. Zatz, 
Managing the Macaw: Third-Party Harassers, Accommodation, and the Disaggregation of 
Discriminatory Intent, 109 COLUM. L. REV. 1357 (2009), discuss analogies to tort law and 
make proposals inspired by tort doctrine; Mark Kelman, Market Discrimination and Groups, 
53 STAN. L. REV. 833 (2001), developed the basic understanding of antidiscrimination law as 
a form of affirmative market regulation that has undergirded all of my work in the area; and 
similarly Robert Post, Lecture, Prejudicial Appearance: The Logic of American Antidiscrim-
ination Law, 88 CALIF. L. REV. 1 (2000), developed the novel insight that antidiscrimination 
law is positive intervention in social practices as opposed to a purely negative prohibition of 
forbidden considerations. My main contribution here is to trace the idea of an affirmative 
duty of care through even those parts of the law that seem most clearly focused on a simple 
prohibition of discrimination. 
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are willing to let many victims of discrimination go uncompensated in order to 
protect employers’ prerogatives to make decisions without having to justify 
them to lawyers and judges.  

Whenever the employment contract is at will, many people will suffer un-
justified employment actions and have no legal remedy. On the individual lev-
el, unjustified decisions based on race or sex are no different than unjustified 
decisions based on any other irrelevant factor beyond the control of the indi-
vidual. The objective and immediate injury is identical: some employee doesn’t 
get the job, promotion, or raise that he wanted and merited. What makes the 
prohibited forms of discrimination worse than the myriad types of discrimina-
tion that the law allows is that the prohibited types are pervasive; the victims of 
sex discrimination will encounter it in workplace after workplace, whereas the 
victim of discrimination based on red hair or freckles can rest assured that the 
next employer is unlikely to exhibit the same prejudice. This suggests that no 
individual could rightly complain that she had unequal opportunities because of 
race or sex if civil rights laws made discriminatory decisions no more likely 
than adverse decisions based on idiosyncratic factors.  

If the duty is appropriately defined, this change will prevent a larger num-
ber of discriminatory decisions while also imposing a smaller burden on the le-
gitimate business prerogatives of employers—an improvement for both em-
ployees and employers. Under current law, many plaintiffs with conceptually 
valid claims do not pursue them, either because of a perfectly reasonable belief 
that they won’t be able to prove their claims in court or because they prefer to 
put an unpleasant experience behind them and find new employment.2 As a re-
sult, employment discrimination claims are quite possibly skewed toward plain-
tiffs with the weakest work records—those who won’t easily be able to find a 
new job—and for whom employers can cite plausible justifications for adverse 
employment decisions. It’s not surprising, then, that plaintiffs in discrimination 
cases lose their lawsuits more than any other class of federal plaintiffs.3 En-
couraging employers to meet a duty of care in order to enjoy a safe harbor from 
discrimination lawsuits would benefit the class of (on average) more deserving 
employees least likely to sue at the expense of the (on average) less deserving 
employees most likely to sue (and either obtain unwarranted settlements or lose 
at trial). 

Our concern should be whether or not the law reduces the number of ac-
tions that perpetuate illegitimate hierarchies in the run of cases—not whether 
any individual case is “correctly” decided. Under this proposed reform, some 
plaintiffs who we now would say were in fact victims of discrimination would 

 
 2. See Richard Thompson Ford, Discounting Discrimination: Dukes v. Wal-Mart 

Proves that Yesterday’s Civil Rights Laws Can’t Keep Up with Today’s Economy, 5 HARV. 
L. & POL’Y REV. 69, 81 (2011). 

 3. Kevin M. Clermont & Stewart J. Schwab, How Employment Discrimination Plain-
tiffs Fare in Federal Court, 1 J. EMPIRICAL LEGAL STUD. 429, 443-44 (2004). 
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lose their lawsuits because their employers met the relevant duty of care (even 
though they still discriminated in the given case), while some who we would 
now say were victims not of actionable discrimination but rather of some other 
garden-variety type of unfairness would win (because their employers failed to 
take due care). This would shift the focus of antidiscrimination law from indi-
vidual justice to collective justice as well as away from a focus on the entitle-
ments of passive victims and toward a focus on the corresponding responsibili-
ties of perpetrators.4 This would also constitute a shift in emphasis from 
reparative justice to deterrence; a shift away from a conception of fault and in-
jury to a conception of conflicting activities that entail joint costs; a shift away 
from the notion of objectively injurious actions to an idea of legally imposed 
duties of care that define legal injury; and a shift away from the goal of indi-
vidual reparation to one of reducing the social costs of necessarily conflicting 
activities. These ideas have all been familiar staples of legal realist thought 
since the early twentieth century, but they have never been consistently applied 
to civil rights questions, which too often remain mired in the conceptualism of 
nineteenth-century classical legal thought.5  

This proposal may seem radical—even reckless—but in fact often the law 
already implicitly functions in just the way I propose, albeit incompletely and 
erratically. Consider the controversy in the 2011 case of Wal-Mart Stores, Inc. 
v. Dukes.6 Betty Dukes and her co-plaintiffs claimed that Wal-Mart systemati-
cally discriminated against women in pay and promotions.7 They claimed that 
Wal-Mart’s personnel policies, which gave almost complete discretion to store 
and district managers and encouraged subjective decisionmaking based on soft 
qualifications such as “teamwork” and “integrity,”8 were especially vulnerable 
to sex discrimination.9 But vulnerability to sex discrimination is not the same 
as discrimination itself. In response, Wal-Mart pointed out that the plaintiffs 

 

 4. See, e.g., Alan David Freeman, Legitimizing Racial Discrimination Through Anti-
discrimination Law: A Critical Review of Supreme Court Doctrine, 62 MINN. L. REV. 1049, 
1052-57 (1978) (arguing for a shift away from what the author describes as a “perpetrator 
perspective” to a “victim perspective” in antidiscrimination law). It’s fair to say that Alan 
Freeman’s argument has been the consensus position of left-liberal legal commentators ever 
since. My contention herein is that the “victim perspective” has obscured the real stakes of 
antidiscrimination law, leaving us with doctrine that is difficult to understand, enforce, or 
comply with. Accordingly, I advocate the “perpetrator perspective,” which offers a clear fo-
cus on the legal responsibilities of employers and other institutions covered by antidiscrimi-
nation laws. 

 5. See, e.g., DUNCAN KENNEDY, THE RISE & FALL OF CLASSICAL LEGAL THOUGHT 
(1975). 

 6. 131 S. Ct. 2541 (2011). 
 7. Id. at 2547. 
 8. Declaration of William T. Bielby, Ph.D. in Support of Plaintiffs’ Motion for Class 

Certification at 22, Dukes v. Wal-Mart Stores, Inc., 222 F.R.D. 137 (N.D. Cal. 2004) (No. 
C01-02252 MJJ), 2003 WL 24571701. 

 9. Wal-Mart, 131 S. Ct. at 2549. 
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could not point to any specific company-wide discriminatory policy or practice; 
instead, the plaintiffs cited isolated and “widely divergent” anecdotes and ad-
vanced a vague hypothesis of a sexist corporate culture to conjure up the spec-
ter of a common pattern of discrimination.10 The absence of any centralized 
policy of discrimination doomed the class action against Wal-Mart. The Su-
preme Court found that because there was no common policy or practice of 
discrimination, there were no common issues of law or fact to justify class cer-
tification.11  

Despite their references to the sexist corporate culture at Wal-Mart, the 
crux of the Wal-Mart plaintiffs’ claim wasn’t really that Wal-Mart, as a corpo-
ration, had actively encouraged sex discrimination. It was that Wal-Mart hadn’t 
taken sufficient care to prevent it. Wal-Mart’s policies were vulnerable to sex 
discrimination by individual managers, but Wal-Mart did nothing to change the 
policies to reduce the risk of discrimination. Why not? Did Wal-Mart’s man-
agement secretly want its managers to discriminate? There’s little evidence of 
such a motivation, and what’s more, there are obvious business justifications 
for Wal-Mart’s policies: in a service industry, subjective factors are relevant to 
job performance, but information about varying local conditions in such a large 
enterprise is costly to obtain and evaluate centrally. Decentralized 
decisionmaking is an efficient way of organizing personnel decisions. To be 
sure, there will be mistakes—local prejudices and rogue managers who act on 
the basis of whim or bias—but these costs are probably outweighed by the ben-
efits and savings of a decentralized and discretionary system. And there is the 
added benefit that a decentralized system effectively limits any liability for un-
lawful practices to the level of the individual store: if there is no centralized 
policy or decisionmaking apparatus, there is unlikely to be company-wide lia-
bility.  

In Wal-Mart’s case, there was a conflict between protecting women from 
sex discrimination and employing its preferred personnel policies, which may 
well have been desirable for other reasons, such as cost or ease of administra-
tion. Wal-Mart chose to retain the risky policies. That is the only common poli-
cy that joined all of the disparate incidents of sex discrimination. The common 
policy was one of nonfeasance or negligence—a failure to take due care. In es-
sence, the plaintiffs in Wal-Mart advanced precisely the theory of employment 
discrimination I advocate in this Essay. 

This Essay’s focus is on employment discrimination doctrine. I can’t prove 
that all of the insights I draw from that context will apply to other areas of civil 
rights law without specific analysis of the doctrine in each area, but I suspect 
that many of them will have broader relevance.  

 

 10. Brief for Petitioner at 7-8, Wal-Mart, 131 S. Ct. 2541 (No. 10-277), 2011 WL 
201045. 

 11. See Wal-Mart, 131 S. Ct. at 2553-57. 
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This Essay will proceed as follows: Part I examines the meaning of dis-
crimination as used currently in Title VII of the Civil Rights Act of 1964. I ar-
gue that although the law is written and discussed as if it seeks to identify and 
remedy a discrete objective phenomenon—discrimination because of race, sex, 
etc.—it in fact does not offer a consistent concept of prohibited discrimination, 
and, further, liability does not depend on proof that anything one might reason-
ably call “discrimination” occurred. But this is not a bad thing: at its best, the 
law uses the term “discrimination” as a placeholder for a policy determination 
that balances the interests of employees in fair treatment, and of society in dis-
couraging widespread unjust and destructive social inequalities, against the in-
terest of employers in convenient workplace policies. The law is at its worst—
least effective in counteracting widespread social inequality and unfairness and 
most intrusive on legitimate employer prerogatives—when it actually tries to 
eliminate “discrimination” as a discrete phenomenon.  

Part II extends this hypothesis and applies it to the issue of causation in 
employment discrimination. Many employment discrimination disputes involve 
a plausible legitimate motivation as well as a discriminatory one, raising the 
vexing question of whether discrimination caused the adverse employment ac-
tion. Title VII case law offers a complicated and quite unsatisfying set of in-
consistent approaches to this question. Despite many allusions to tort doctrine, 
the courts have never fully embraced the now relatively conventional private 
law insights concerning causation: namely that legal “causation” does not refer 
to an objective phenomenon but is instead a legal conclusion informed by nor-
mative judgments about how to resolve conflicts between parties engaged in 
mutually incompatible activities. Following the private law insight, I argue that 
the question of causation in Title VII mixed-motives cases is best understood as 
a disguised determination of the scope of the employer’s duty of care to purge 
employment decisions of the influence of bigotry. Drawing on Title VII doc-
trine defining the extent of an employer’s vicarious responsibility for the ac-
tions of “rogue” supervisors in the sexual harassment context, I argue that Title 
VII doctrine should impose liability not for individual injury caused by dis-
crimination but instead for violations of various duties of care to avoid socially 
destructive practices. 

In the Conclusion, I argue that antidiscrimination serves an important but 
modest goal. It does not and cannot eliminate or remedy all discriminatory 
treatment. Instead it requires employers to take care to avoid those manifesta-
tions of prejudice that employers are well positioned to avoid at a reasonable 
cost. The inevitability of a tolerated residuum of discrimination suggests the 
need for other more proactive measures to combat social inequality.  

I. THE CONCEPT OF DISCRIMINATION 

Title VII of the Civil Rights Act of 1964 makes it illegal for employers to 
“discriminate against any individual . . . because of such individual’s race, col-
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or, religion, sex, or national origin.”12 There are many ambiguous terms here. 
A lot of ink cartridges have been spent over the definitions of race, religion, 
sex, and national origin, based on the understandable (but, I will argue, mistak-
en) belief that we need precise definitions of these terms in order to apply the 
statutory prohibition. Likewise, the question of cause and effect suggested by 
the phrase “because of” has provoked significant debate among the Justices of 
the Supreme Court, echoing the philosophical skepticism of David Hume and 
the metaphysical dilemmas surrounding the mishaps of Helen Palsgraf.13  

A great deal of needless anxiety and confusion attends the attempt to make 
antidiscrimination law more receptive to the innovations of social science and 
less so to formal logic and categories and the internal demands of legal pro-
cess.14 But many such calls for greater realism share a mistaken faith that anti-
discrimination law provides a clear conception of intentional discrimination, 
which we can simply “look for” more effectively in the real, empirical world—
a world of tangible things beyond the lifeless formalities of the courtroom. I’ll 
make the case that antidiscrimination law does not offer us a clear, empirical 
conception or definition of discrimination; instead it often offers us only that 
set of formal presumptions, inferences, and procedures that the advocates of 
greater realism hold in such contempt. “Discrimination,” which the realist 
would have us look for in and of itself, without the impediments of formal 
method, is itself a product of formal method.  

This is just an observation, not a criticism. Just as the confused conceptual 
nature of “negligence” does not suggest that careless practices do not cause 
physical injuries that the law should seek to prevent, nor should the inadequacy 
of the empirical definition of discrimination suggest that racism, sexism, and 
other forms of invidious bias do not cause real and tangible social and individ-
ual injuries. Antidiscrimination law is not to be condemned for its failure to of-
fer us a more realistic epistemology of discrimination. Like “negligence,” the 
term “invidious discrimination” denotes a real social phenomenon, or a set of 
related social phenomena, with which too many people are familiar. But those 
phenomena are identified by way of narrative, analogy, and subjective look and 
feel rather than by rigorous definition. As in Justice Stewart’s epistemology of 
pornography,15 we think we know discrimination when we see it, but an objec-
tive definition eludes us.  

 

 12. Civil Rights Act of 1964, tit. VII, § 703(a), 42 U.S.C. § 2000e-2(a) (2012). 
 13. See infra notes 60-62 and accompanying text. 
 14. See, e.g., Linda Hamilton Krieger & Susan T. Fiske, Behavioral Realism in Em-

ployment Discrimination Law: Implicit Bias and Disparate Treatment, 94 CALIF. L. REV. 997 

(2006); Linda Hamilton Krieger, The Content of Our Categories: A Cognitive Bias Approach 
to Discrimination and Equal Employment Opportunity, 47 STAN. L. REV. 1161 (1995). 

 15. See Jacobellis v. Ohio, 378 U.S. 184, 197 (1964) (Stewart, J., concurring) (“I shall 
not today attempt further to define the kinds of material I understand to be embraced within 
that shorthand description [of pornography] . . . . But I know it when I see it . . . .”). 
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But modern lawyers don’t waste a lot of energy in search of an empirical 
definition of negligence or a psychological account of consent; we know that in 
practice these terms reflect policy judgments about how to balance competing 
social priorities. First-year law students are taught that questions of negligence, 
nuisance, and meeting of the minds are best understood as labels for complex 
policy questions. Similarly, it’s now a truism that “malice aforethought” has 
little to do with either malice or forethought: in practice, it refers not to the de-
fendant’s subjective state of mind but instead to a set of objective elements, 
which, if present, allow a murder conviction.16 By contrast, countless law re-
view articles and commentaries seek to refine and deepen our objective under-
standing of discrimination, and judicial opinions proceed as if the vexations of 
antidiscrimination litigation are confined to questions of evidence, while the 
definition of discrimination itself is clear and agreed upon.17  

In the pages that follow, I argue that we should think of discrimination—
like negligence, obscenity, and nuisance—as an umbrella concept under which 
we struggle over distinct, and at times conflicting, policy goals. 

A. In Search of Discrimination 

1. Race- and sex-dependent decisions 

A commonsensical idea of discrimination is that it involves a decision that 
depends on the prohibited classification or characteristic. So sex discrimination 
involves a decision that depends on sex. In some contexts, this idea of discrim-
ination is useful. For instance, when professional orchestras began conducting 
blind auditions, in which the sex of the musicians was concealed from the judg-
es, the proportion of women selected rose dramatically.18 From this we can in-
fer that many of the decisions made before blind auditions were discriminatory.  

Unfortunately, in most legal disputes, this idea of discrimination is not di-
rectly applicable. Let’s continue with the case of the orchestras. We may know 
that many of the decisions were sex dependent, but we don’t know which ones. 
Suppose some orchestras begin blind auditions and others refuse to change 
their practices, insisting that looking at the musician provides relevant infor-
mation. Even if the proportion of women grows in the orchestras that use blind 
auditions, that proves, at most, that those orchestras were discriminating be-
fore; it doesn’t prove that nonblind auditions are inherently discriminatory. And 

 

 16. See JOHN KAPLAN ET AL., CRIMINAL LAW: CASES AND MATERIALS 309 (6th ed. 
2008). 

 17. See Rothmeier v. Inv. Advisers, Inc., 85 F.3d 1328, 1335 (8th Cir. 1996) (“Inten-
tional discrimination vel non is like any other ultimate question of fact: either the evidence is 
sufficient to support a finding that the fact has been proven, or it is not.”). 

 18. See Claudia Goldin & Cecilia Rouse, Orchestrating Impartiality: The Impact of 
“Blind” Auditions on Female Musicians, 90 AM. ECON. REV. 715 (2000). 
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in the orchestras that refuse to switch to blind auditions, we have no direct 
comparison. We can compare the proportion of female musicians in the various 
orchestras and claim to infer discrimination on the part of those with lower-
than-typical female representation, but isn’t that replacing the requirement not 
to discriminate with a duty of proportional representation? We can hire a soci-
ologist to testify that nonblind auditions are “vulnerable” to discrimination, but 
as we know from Wal-Mart, vulnerable is not the same as discriminatory.19 

If we move from the statistical case to an individual case, the problems are 
even more pronounced. Suppose a woman suffers an adverse employment ac-
tion and claims that she was treated differently than identically situated men. 
The employer responds that although her objective record may appear to be 
similar to men who received better treatment, the men had intangible virtues 
that she lacked, or she exhibited intangible deficits that they lacked. If we infer 
discrimination from these facts, we have effectively substituted a duty to objec-
tively justify employment decisions for the requirement not to discriminate.  

2. Functional equivalence: classification = intent = impact 

Today we typically think of intentional discrimination as the core or para-
digmatic type of invidious or illegal discrimination. Meanwhile, disparate im-
pact is often thought of as evidence of an underlying discriminatory intent or as 
the practical equivalent of intentional discrimination. This is comforting: then 
we can define discrimination as a decision motivated by a discrete state of 
mind. This conception of discrimination, of course, underlies much of the hos-
tility to the doctrine of discriminatory effect or disparate impact. If we define 
the core of discrimination according to mental state, a policy with a disparate 
impact is simply not discrimination. Even for those sympathetic to the disparate 
impact theory, disparate impact liability is often defended as evidence of dis-
crimination. For instance, Paul Brest noted in 1976 that “[t]he disproportionate 
impact doctrine . . . acts as a safeguard against improper race-dependent deci-
sions. . . . A substantial discrepancy between the proportion of qualified availa-
ble minorities in a community and the proportion on an employer’s workforce 
or in a particular job or department has long been taken as evidence that the 
employer discriminates.”20 Similarly, in Watson v. Fort Worth Bank & Trust, 
Justice O’Connor opined that “the necessary premise of the disparate impact 
approach is that some employment practices, adopted without a deliberately 
discriminatory motive, may in operation be functionally equivalent to inten-
tional discrimination.”21 The now-conventional view is that intentional dis-
crimination or discriminatory motive is the essence of wrongful discrimination 

 

 19. See Wal-Mart Stores, Inc. v. Dukes, 131 S. Ct. 2541, 2553-54 (2011). 
 20. Paul Brest, The Supreme Court, 1975 Term—Foreword: In Defense of the Antidis-

crimination Principle, 90 HARV. L. REV. 1, 29-30 (1976). 
 21. 487 U.S. 977, 987 (1988) (emphasis added). 
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under Title VII; practices that disproportionately affect protected groups are ac-
tionable only because they suggest discriminatory intent or are sufficiently 
analogous to practices motivated by discriminatory intent.  

This view is tempting because it seems to suggest an unambiguous, if 
complex, definition of discrimination. The troublesome disparate impact doc-
trine must always refer to intent. This framing suggests that the core antidis-
crimination commitment is to prohibit intentional discrimination: we prohibit 
policies and practices that are evidence of discriminatory intent or are analo-
gous to those that result from discriminatory intent only as a consequence of 
this core commitment.  

But the prohibition of intentional discrimination is itself derived from the 
prohibition of facial discrimination. If there is a core commitment underlying 
equality law, it is to prohibit certain formal or facial classifications. Both the 
prohibition of intentional discrimination and the theory of discriminatory effect 
or disparate impact are derived from this prohibition; both intentional discrimi-
nation and discriminatory effects are, in a sense, the functional equivalents of 
the kind of facial classification that defined the Jim Crow system. Indeed, until 
the mid-1970s, discriminatory intent was a questionable basis for liability. For 
instance, in Palmer v. Thompson,22 Justice Black argued that the strictures of 
the Equal Protection Clause should be confined to instances of facial classifica-
tion. He worried that a judicial investigation of a city council’s possibly dis-
criminatory motive was speculative and unmanageable: 

[N]o case in this Court has held that a legislative act may violate equal protec-
tion solely because of the motivations of the men who voted for it. . . . 

 . . . [I]t is extremely difficult for a court to ascertain the motivation, or col-
lection of different motivations, that lie behind a legislative enactment. Here, 
for example, petitioners have argued that the Jackson pools were closed be-
cause of ideological opposition to racial integration in swimming pools. . . . 
[But] [i]t is difficult or impossible for any court to determine the “sole” or 
“dominant” motivation behind the choices of a group of legislators.23 

Justice Black urged that the constitutional guarantee of equal protection did 
not prohibit discriminatory motivations. Moreover, in distinguishing precedent 
that appeared to support the discriminatory intent theory, Justice Black empha-
sized the importance of effects:  

 It is true there is language in some of our cases interpreting the Fourteenth 
and Fifteenth Amendments which may suggest that the motive or purpose be-
hind a law is relevant to its constitutionality. But the focus in those cases was 
on the actual effect of the enactments, not upon the motivation which led the 
States to behave as they did. In Griffin, . . . the State was in fact perpetuating a 
segregated public school system by financing segregated “private” academies. 

 

 22. 403 U.S. 217 (1971). 
 23. Id. at 224-25 (citation omitted). 
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And in Gomillion the Alabama Legislature’s gerrymander of the boundaries of 
Tuskegee excluded virtually all Negroes from voting in town elections.24 

Three of the dissenting Justices—Justices White, Brennan, and Marshall—
advanced the expressive theory that facially race-neutral actions driven by dis-
criminatory motives are unlawful because they are the functional equivalents of 
facial classifications based on race: “[S]hutting down the pools was nothing 
more or less than a most effective expression of official policy that Negroes and 
whites must not be permitted to mingle together when using the services pro-
vided by the city.”25  

Griggs v. Duke Power Co.,26 which established the disparate impact stand-
ard, was the first Title VII case decided by the Supreme Court. In the same year 
that the Court rejected the discriminatory intent theory of equal protection in 
Palmer, and two years before the doctrine of discriminatory intent reemerged in 
the Title VII context in McDonnell Douglas Corp. v. Green,27 the Court opined 
in Griggs that Title VII mandated “the removal of artificial, arbitrary, and un-
necessary barriers to employment when the barriers operate invidiously to dis-
criminate on the basis of racial or other impermissible classification.”28 Griggs 
involved an employer who had facially discriminated up until the effective date 
of Title VII.29 For certain jobs the employer required a high school education 
or its equivalent, but it also excluded blacks from those jobs altogether.30 After 
the effective date of Title VII, the employer formally opened the jobs to appli-
cants of all races but also implemented a new standardized test requirement, 
with a passing score pegged to the national average for high school graduates.31 
Unsurprisingly, given the inferior quality of segregated black schools in North 
Carolina, where the dispute arose, far fewer black than white applicants 
passed.32  

The Supreme Court held that Duke Power’s hiring practices violated Title 
VII despite their formal evenhandedness and the trial court’s finding that they 
were not motivated by discriminatory intent.33 Indeed, the facts of Griggs sug-
gest a sensible, nondiscriminatory business reason for Duke Power’s policy. 
Given the poor quality of segregated black schools in the South, a black high 
school graduate’s education was likely to be of lower quality than that of a 
white graduate. When Duke Power simply excluded blacks, it did not have to 

 

 24. Id. at 225 (emphasis added) (citations omitted). 
 25. Id. at 241 (White, J., dissenting) (emphasis added). 
 26. 401 U.S. 424 (1971). 
 27. 411 U.S. 792 (1973). 
 28. Griggs, 401 U.S. at 431 (emphasis added). 
 29. Id. at 426-27. 
 30. Id. at 427. 
 31. Id. at 427-28. 
 32. Id. at 430. 
 33. Id. at 432, 436. 
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consider the quality of black public education; a high school education in a 
pool limited to whites served as a reasonably accurate measure of educational 
achievement. After Title VII, it had to correct for the difference in educational 
quality, so it implemented the standardized test. The Court turned this potential 
justification against Duke Power: Chief Justice Burger opined that because “pe-
titioners have long received inferior education in segregated schools,” the racial 
disparities in test performance were “directly traceable to race.”34  

There’s a poetic irony—and poetic justice—here: for decades Jim Crow 
segregation was defended under the rubric of separate but equal, but when it 
counted, employers’ self-interested decisions belied the claim. Still, Duke Pow-
er was not directly responsible for segregated schools; it was simply reacting to 
the realities of racial hierarchy with a formally race-neutral policy. Duke Pow-
er’s standardized test was discriminatory because it mirrored the effects of a 
formally discriminatory educational system—not because it betrayed hidden 
bias or animus. Of course, the segregated educational system was motivated by 
bias, but that was not, according to the law of the time, the reason it was unlaw-
ful; it was unlawful because of its effects, as demonstrated by psychological ev-
idence that segregation “generates a feeling of inferiority [in black children] . . . 
that may affect their hearts and minds in a way unlikely ever to be undone.”35  

When the Court later articulated the discriminatory intent standard in 
McDonnell Douglas, it cited Griggs in support of a broad, functional definition 
of intentional discrimination, to be proved by way of inference: “The language 
of Title VII makes plain the purpose of Congress to assure equality of employ-
ment opportunities and to eliminate those discriminatory practices and devices 
which have fostered racially stratified environments to the disadvantage of mi-
nority citizens.”36  

The McDonnell Douglas standard for proof of discriminatory intent be-
came the functional definition of discriminatory intent in many cases because it 
allowed the plaintiff to establish discrimination without introducing elusive di-
rect evidence of the defendant’s mental state. Right away, McDonnell Douglas 
introduced a defining ambiguity: on the one hand, the test was said to allow the 
plaintiff to prove discriminatory intent indirectly, suggesting that the underly-
ing legal violation was an employment decision caused by a discrete state of 
mind. On the other hand, the McDonnell Douglas Court, following Griggs, 
made reference to the broader goal of eliminating “practices and devices which 
have fostered racially stratified job environments,”37 suggesting a broader sub-
stantive goal and a broader range of actionable violations. The disparate treat-

 

 34. Id. at 430. 
 35. Brown v. Bd. of Educ., 347 U.S. 483, 494 (1954). 
 36. McDonnell Douglas Corp. v. Green, 411 U.S. 792, 800 (1973) (emphasis added) 

(citing Griggs, 401 U.S. at 429). 
 37. Id. 
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ment standard, despite its current emphasis on motive, was originally defined 
by reference to disparate effects.  

It is tempting to define discrimination with reference to a core idea, such as 
formal classification or discriminatory intent, in relation to which all other 
types of discrimination could be defined. So, for instance, disparate impact is 
evidence of intentional discrimination or its functional equivalent. But the de-
velopment of antidiscrimination law in both the employment context and in 
constitutional law demonstrates that there is no one core idea: instead, each 
candidate for the position of defining the core conception of discrimination has 
itself been defined by the other conceptions. In fact, discriminatory intent was 
defined in relation to facial classification, facial classifications have been un-
derstood to be problematic because of their effects, and discriminatory effect is 
in turn defined in relation to discriminatory intent. Hence each type of discrim-
ination is defined by another type of discrimination, and the attempt to find the 
core or foundational definition leaves us moving in a logical circle.  

B. Inference 

The various doctrinal processes for establishing individual disparate treat-
ment are meant to unearth discriminatory motivations after the fact and often 
indirectly. Lacking clairvoyance, the factfinder in a discrimination case must 
take on the slightly more pedestrian roles of sleuth and psychoanalyst. Like a 
sleuth, the factfinder must reconstruct the decisionmaking scenario by means of 
deduction. Like a psychoanalyst, the judge or juror must probe the opaque 
depths of the individual psyche, seeking disguised motivations, repressed  
phobias, and illicit desires. We could imagine litigation acquiring the revelatory 
drama of a detective story or psychological thriller. If the detective gets lucky, 
he’ll uncover a smoking gun: the telltale memorandum or the witness willing to 
testify to the overheard bigoted remark. Or, as the trial unfolds, the culprit will 
eventually crack under the pressure of skillful cross-examination and admit his 
evil motives. Or perhaps his discriminatory intentions, buried deep in the sub-
conscious, unknown even to his own conscious mind, will slowly but surely be 
made manifest as the witness stand becomes a surrogate for the analyst’s couch 
and the wrongdoer comes to terms with the tortured domain of his own psyche 
through retold dreams, slips of the tongue, and fleeting memories of early 
childhood.  

These images of inquiry and dramatic revelation are, of course, not at all 
what a typical employment discrimination trial is like. It’s not just that the typi-
cal trial is less dramatic, its modes of proof plodding and technical rather than 
riveting and lyrical. It’s not just that we rarely discover discrimination in the 
way a detective discovers the motive of a criminal or the psychoanalyst discov-
ers the cause of a neurosis. It’s that in the typical trial the object of discovery—
discrimination—is much less well defined, less tangible. Often enough, “dis-
crimination” is not there to be discovered; rather, it is what we say at the end of 
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the trial after we’ve decided something untoward has happened. “Discrimina-
tion” in legal discourse is a cipher; we find not the thing itself, but instead a  
series of stand-ins, understudies, and placeholders. Of course there is a recog-
nizable, somewhat predictable procedure for establishing intentional discrimi-
nation, and anyone familiar with and competent in the doctrine can distinguish 
plausible claims from hopeless ones; courts can confidently toss many cases 
out as insufficiently pleaded at the beginning and can summarily judge many 
more claims as insufficient after the initial evidence is offered up. But to say 
that an employer (which is often a corporation and therefore itself incapable of 
intending anything) “intentionally discriminated” is not so much to say that 
someone acted based on a prohibited subjective (but objectively knowable?) 
state of mind but rather to aver to a set of objective circumstances and the lack 
of other (extenuating) circumstances. “Discrimination” is not a fact in and of 
itself; it is a narrative, an interpretation. 

Intentional discrimination is almost always established not by evidence of 
any discrete state of mind but rather indirectly. The indirect method of proof 
means that the plaintiff rarely establishes that a decisionmaker had the requisite 
mental state; instead, the plaintiff establishes some other set of facts that are 
supposed to stand in for the elusive mental state, typically that the defendant 
lacked a good reason to take the challenged action. So in effect, liability de-
pends not on the presence of discriminatory intent but instead on the absence of 
a good reason for the challenged action. We might be better served if we simp-
ly accepted that the so-called “evidence” of discriminatory intent is in fact the 
real violation: that is, a violation of Title VII is an unjustified adverse employ-
ment decision that harms a member of an underrepresented or vulnerable 
group. 

1. Inference: “discrimination” = lack of good cause 

According to the Supreme Court’s opinion in McDonnell Douglas, evi-
dence of unlawful intentional discrimination in Title VII litigation shall unfold 
according to a formal structure: First, the plaintiff must allege (to survive a mo-
tion to dismiss) or prove (to avoid judgment for the defendant as a matter of 
law) his prima facie case: 

(i) that he belongs to a racial minority [or another group likely to suffer dis-
crimination prohibited by Title VII]; (ii) that he applied and was qualified for 
a job for which the employer was seeking applicants; (iii) that, despite his 
qualifications, he was rejected; and (iv) that, after his rejection, the position 
remained open and the employer continued to seek applicants from persons of 
[his] qualifications.38  

Second, the defendant may challenge an element of the prima facie case or de-
fend the challenged action as motivated by “some legitimate, nondiscriminatory 

 

 38. Id. at 802. 
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reason.”39 If the defendant does neither, the plaintiff is entitled to judgment as a 
matter of law. And finally, if the defendant articulates a nondiscriminatory rea-
son for the challenged action, the plaintiff must have the opportunity to rejoin 
that the proffered reason is a pretext for discrimination.40 

The prima facie case of intentional discrimination does not require the 
plaintiff to prove or even offer evidence of discriminatory intent. Indeed, in 
theory, if the defendant does nothing after the plaintiff establishes her prima 
facie case, the plaintiff is entitled to judgment as a matter of law. This would 
seem to contradict either the black-letter rule that the plaintiff in a civil action 
carries the burden of persuasion or the understanding of the Title VII cause of 
action as one alleging intentional discrimination. 

The possibility of winning based on the prima facie case alone is merely 
theoretical: since the passage of Title VII more than forty years ago, there has 
not been a single reported case in which a defendant did nothing in response to 
a plaintiff’s prima facie case.41 Instead, the threat of judgment for the plaintiff 
based on an unanswered prima facie case serves to force the defendant to an-
swer the plaintiff’s accusation rather than demur. The McDonnell Douglas 
framework is premised on the understanding that disparate treatment will rarely 
be proved directly; rather, intent will most often have to be inferred from cir-
cumstances. Were defendants able to simply demur, they would almost always 
prevail. The second stage of the framework is designed to force defendants to 
explain suspicious circumstances, in the hope that hidden discriminatory mo-
tives will be revealed—or suggested by unconvincing alibis.  

The final potential stage in the production of evidence comes after the de-
fendant has offered a nondiscriminatory reason for the challenged action. The 
plaintiff can rejoin that the proffered reason is a “pretext.” The exact meaning 
of “pretext” is ambiguous. A pretext implies a primary text: it is not simply a 
lie but rather a lie designed to cover up a specific underlying truth, a suspected 
truth, or a truth lurking in the background. When we use the term pretext in 
normal conversation, we don’t leave it hanging on the edge of a sentence. We 
provide it with the companion it implies: it’s a pretext for something. With re-
spect to the McDonnell Douglas framework, the term “pretext” first appears in 
the following sentence: “Title VII does not . . . permit [defendant] to use [plain-
tiff’s] conduct as a pretext for the sort of discrimination prohibited by 
§ 703(a)(1).”42 Notice that once again the precise nature of that discrimination 
is left undefined.  

 

 39. Id. 
 40. Id. at 804. 
 41. See Denny Chin & Jodi Golinsky, Moving Beyond McDonnell Douglas: A Simpli-

fied Method for Assessing Evidence in Discrimination Cases, 64 BROOK. L. REV. 659, 665 
(1998).  

 42. McDonnell Douglas, 411 U.S. at 804 (emphasis added). 
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In order to prove that the proffered nondiscriminatory reason is a pretext 
for discrimination (rather than simply an implausible assertion), the plaintiff 
would also have to demonstrate the existence of the primary text for which it 
covers: discriminatory intent. But there is an alternative reading on which the 
primary text implied by the use of the term “pretext” describes not what the 
plaintiff must prove but rather what we will infer once that plaintiff has met her 
formal evidentiary burden. Here the idea is that if the plaintiff can show that the 
legitimate nondiscriminatory reason is not to be believed, we should infer that 
the real reason is discriminatory. This ambiguity is illustrated in Texas Depart-
ment of Community Affairs v. Burdine: 

It is sufficient if the defendant’s evidence [of a legitimate nondiscriminatory 
reason] raises a genuine issue of fact as to whether it discriminated against the 
plaintiff. . . . 

 [If it does,] [t]he plaintiff retains the burden of persuasion. She now must 
have the opportunity to demonstrate that the proffered reason was not the true 
reason for the employment decision. This burden now merges with the ulti-
mate burden of persuading the court that she has been the victim of intentional 
discrimination. She may succeed in this either directly by persuading the court 
that a discriminatory reason more likely motivated the employer or indirectly 
by showing that the employer’s proffered explanation is unworthy of cre-
dence.43  

The plaintiff “retains the burden of persuasion.”44 This suggests that she 
must prove intentional discrimination. But she has the opportunity “to demon-
strate that the proffered reason was not the true reason” or that “the employer’s 
proffered explanation is unworthy of credence.”45 This suggests that she 
doesn’t have to show that the proffered reason is a pretext for discrimination 
but only that it is not the real reason for the challenged action. A demonstration 
that the proffered reason is not the real reason, or that it is a “pretext,” is proof 
of intentional discrimination, because we will infer discrimination from the 
combination of the prima facie case and the implausibility of the defendant’s 
proffered nondiscriminatory reason. 

Here we might think of intent as nothing more than an artifact of the de-
ductive legal framework. We could see the set of shifting evidentiary burdens 
as designed to produce not “the truth, the whole truth, and nothing but the 
truth” but instead truth value—a sort of stand-in for a truth that cannot be defi-
nitely established or even firmly conceived of. We have to settle on an outcome 
at some point—either the plaintiff wins or the defendant does—but we do so as 
a result of an epistemologically arbitrary rule that forecloses further inquiry. 
Truth is generated, rather than discovered or reflected, through the relationship 
of elements in a formal structure.  

 

 43. 450 U.S. 248, 254, 256 (1981) (emphases added). 
 44. Id. at 256. 
 45. Id. 
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Until 1993 many courts interpreted McDonnell Douglas and Burdine in 
just this way and held that if the plaintiff could convince the factfinder that the 
legitimate nondiscriminatory reason offered by the defendant was not the real 
reason for the adverse action, the plaintiff was entitled to judgment as a matter 
of law46: the factfinder was required to infer discriminatory intent from the 
prima facie case and the failure of the defendant’s proffered nondiscriminatory 
reason. Through this deductive method, intent is not a thing to be discovered 
but rather an absence or a lack; the lack of any other believable reason for the 
adverse employment action leaves intentional discrimination as the only ac-
ceptable inference. 

An alternative reading prevailed in St. Mary’s Honor Center v. Hicks.47 In 
that case Justice Scalia insisted that courts 

have no authority to impose liability upon an employer for alleged discrimina-
tory employment practices unless an appropriate factfinder determines . . . that 
the employer has unlawfully discriminated. . . . [N]othing in law would permit 
us to substitute for the required finding that the employer’s action was the 
product of unlawful discrimination, the much different (and much lesser) find-
ing that the employer’s explanation of its action was not believable.48  

Some nondiscriminatory reason that the defendant did not offer—perhaps be-
cause the decisionmakers who testified or swore on affidavits didn’t know 
about it or were embarrassed to admit it—might have in fact motivated the ad-
verse action. Lots of other reasons—not “articulated” at trial but also not ruled 
out—might have motivated the challenged action.49  

If discrimination is a simple matter of fact, this must be correct. The plain-
tiff bears the burden of persuasion: whatever the evidence, the plaintiff must 
convince the factfinder that the defendant discriminated. The failure of the de-
fendant’s proffered nondiscriminatory reasons to explain the challenged action 
doesn’t necessarily prove discriminatory intent. At worst it suggests that the 
employees of the defendant (which, as Justice Scalia pointed out, is often not a 
person but rather a corporate entity50) charged with the relevant decision per-
jured themselves either on the stand, in depositions, or in affidavits. Justice 
Scalia’s point is that the defendant relies on its employees when introducing 
evidence: it’s not fair to hold the defendant liable for discrimination under Title 
VII merely because its employees failed to uncover and introduce evidence of 
the real, nondiscriminatory motivation for a challenged decision. Title VII pro-
hibits discrimination; it does not require employers to discover or make their 
employees reveal the true justifications for nondiscriminatory employment de-

 

 46. See St. Mary’s Honor Ctr. v. Hicks, 509 U.S. 502, 512-13 (1993) (citing circuit 
court cases holding that a finding of a pretext mandated a finding of illegal discrimination). 

 47. Id. at 519. 
 48. Id. at 514-15. 
 49. See id. at 521-22. 
 50. Id. at 520. 
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cisions. Such a failure on the part of employers may suggest only that the de-
fendant’s witnesses were misinformed or unconvincing. The factfinder could 
disbelieve the defendant’s evidence but still doubt the presence of discriminato-
ry intent, perhaps because other evidence—even evidence that the plaintiff 
thought bolstered his case—persuades it that some third, unarticulated nondis-
criminatory reason motivated the adverse action. Or perhaps, when all is said 
and done, the plaintiff’s story of discrimination just doesn’t ring true. If the 
plaintiff hasn’t proved his case, he isn’t entitled to judgment, regardless of what 
the defendant has or hasn’t proved. 

But one might say that Justice Scalia’s opinion in Hicks reified intent, pos-
iting it as a thing that a factfinder can discover or a plaintiff can prove empiri-
cally, when it really is an artifact of a formal structure of deduction or the prod-
uct of a judicially endorsed narrative. By contrast, Justice Souter’s dissent in 
Hicks adopted the epistemologically formal position that intentional discrimina-
tion must be seen as the outcome of the formal process:  

[P]roof of a prima facie case not only raises an inference of discrimination; in 
the absence of further evidence, it also creates a mandatory presumption in fa-
vor of the plaintiff. . . . [O]nce the plaintiff [proves his prima facie case] the 
employer must either respond or lose. . . . Thus, if the employer remains silent 
because it acted for a reason it is too embarrassed to reveal, or for a reason it 
fails to discover, the plaintiff is entitled to judgment . . . .51  

Here discrimination is simply an adverse employment action against a plaintiff 
who has proved his prima facie case where there is no credible nondiscrimina-
tory reason offered.  

Justice Souter’s approach to intentional discrimination can be seen as 
bringing the theory of disparate treatment into line with the disparate impact 
theory established in Griggs. In both instances, the upshot is that an employ-
ment practice or decision that needlessly excludes or injures a member of a dis-
advantaged or underrepresented group violates Title VII. An employment prac-
tice that screens out a disproportionate number of people of a given race or sex 
and is not job related has an unlawful disparate impact. Similarly, under Justice 
Souter’s theory of disparate treatment, an unjustified employment decision that 
injures a plaintiff who can make out a prima facie case is unlawful disparate 
treatment. 

Under Justice Souter’s theory, it doesn’t matter that the plaintiff cannot 
prove that the employer took a race-dependent employment action; it’s suffi-
cient that the plaintiff can discredit the employer’s proffered explanation for its 
decision. Justice Souter’s rule in Hicks effectively imposes a duty of care on 
employers: an employer like St. Mary’s Honor Center that fires a minority em-
ployee without a good reason has failed to meet its duty to avoid perpetuating 
socially pervasive inequality.  

 

 51. Id. at 528 (Souter, J., dissenting) (citation omitted). 
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Further, Justice Souter’s rejoinder suggests that Title VII requires (or 
should require) employers to scrutinize and root out unjustified employment 
decisions. Once faced with a prima facie case of discrimination, the employer 
has to reveal the reason for the challenged action. If the employer can’t discov-
er the true reason or discovers a reason that a jury is likely to disbelieve (or re-
sent), the employer will face liability. Practically speaking, this implies an on-
going duty on the part of employers to monitor employment decisions and en-
sure that they are justified.  

Of course one might insist that Justice Souter’s theory in Hicks involves a 
factual presumption. As Deborah Malamud aptly puts it, Justice Souter pre-
sumed “that discrimination is the cause of unexplained employment actions 
against women and members of minority groups.”52 It follows then that “[t]he 
question [in Hicks] is whether, in the face of uncertainty, the legal system 
should use a mandatory presumption instead of requiring individualized 
proof.”53 Malamud, like Justice Scalia, thinks this presumption is unjustified: 
“[It] is akin to res ipsa loquitur: nothing bad happens in the workplace without 
a provable reason; discrimination is a possible reason; no alternative reason has 
been proven; therefore discrimination must be the answer.”54 But according to 
Malamud the mandatory presumption suggests a too optimistic picture of the 
American workplace, because “wrongful, or at least undefendable, employer 
actions are significant problems in the American workplace, even outside of the 
setting of actionable discrimination.”55  

Malamud is right. People—including women and minorities—are treated 
unfairly for all sorts of bad reasons that have nothing to do with sex or race. For 
Malamud, if the mandatory presumption is not justified, it follows that the 
plaintiff must present additional evidence to actually prove that the relevant 
employer discriminated: 

[D]eciding cases on the basis of a mandatory presumption [as Justice Souter 
would have required in Hicks] that is inconsistent with contemporary beliefs 
about the nature of discrimination raises important questions about the per-
ceived legitimacy of the enterprise.  

 . . . What is far more effective is for courts and advocates to bring facts to 
the fore and convincingly portray them as instances of prohibited discrimina-
tion. For example, . . . courts have learned and taught that “personal animosi-
ty” toward a woman can be the result of sex discrimination when the animosi-
ty is due to the woman’s being “too aggressive, not feminine enough” . . . . 56 

 

 52. Deborah Malamud, The Last Minuet: Disparate Treatment After Hicks, 93 MICH. 
L. REV. 2229, 2255 (1995). 

 53. Id. at 2254. 
 54. Id. at 2255. 
 55. Id. 
 56. Id. at 2260-61 (emphasis added). 
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Malamud is right that if most people don’t believe that discrimination is 
sufficiently prevalent to justify the pre-Hicks presumption, and if the presump-
tion must be justified in each and every case, then the presumption is illegiti-
mate. But will more facts really settle anything? It’s telling that even as Mal-
amud calls for bringing more facts to the fore, she recognizes that this is not 
enough: the plaintiff must also “convincingly portray them as instances of pro-
hibited discrimination.”57 To use Malamud’s example, so-called personal ani-
mosity toward a woman can be the result of sex discrimination, but of course it 
can also be purely personal. How are we to know which is which? The facts 
may be settled, but they don’t decide the legal question. Of course the plaintiff 
can pile on more facts: psychologists testifying that “personal animosity” is of-
ten a symptom of subconscious bias or sociologists testifying that allowing 
managers to make decisions based on their personal feelings is an employment 
practice that is vulnerable to bias. But none of this proves discrimination in the 
particular case.  

Even if the facts are settled, the legal issue is not, because the facts can be 
portrayed as discrimination more or less convincingly. And ultimately this is 
not a simple matter of drawing uncontroversial factual inferences from the evi-
dence; it is a matter of reframing the definition of discrimination itself. Wheth-
er or not animosity toward a woman counts as an instance of discrimination de-
pends, first and foremost, on what one means by “discrimination.” It’s not 
enough to say that discrimination is treating a woman differently than one 
would treat a man in identical circumstances, because circumstances are never 
identical. As Kimberly Yuracko points out: 

 In a sexist society, nothing done by men and women has precisely the 
same meaning. Traits . . . . are necessarily viewed . . . through a systematically 
gendered lens. 

 . . . . 

 . . . Aggressiveness in women is bitchy in a way that aggressiveness in men 
is not. . . . Even if [a woman fired for her demeanor] had engaged in technical-
ly identical behavior to that of her male colleagues, her behavior would not 
have been socially the same.58 

Of course viewing behavior through a gendered lens is sex discrimination. 
But if doing so is unavoidable in our sexist society, how is an employer to 
avoid it? Just as a grudge could be sexist or strictly personal, a negative subjec-
tive evaluation could reflect bias, idiosyncrasy, or valid assessment. There is no 
possibility of a gender-neutral decision: an employer must either consider gen-
der in an effort to correct for unavoidable gender bias or make decisions influ-
enced by that bias. More facts won’t help to resolve the controversy, because 
the ultimate issue is what counts as “discrimination”: active and conscious con-

 

 57. Id. at 2261 (emphasis added). 
 58. Kimberly A. Yuracko, Trait Discrimination as Sex Discrimination: An Argument 

Against Neutrality, 83 TEX. L. REV. 167, 196-97 (2004). 
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sideration of sex or passive influence of gendered criteria of evaluation? In 
short, in many cases there is no way of settling the question with more facts. 
Everything depends on how the facts are interpreted, and that, in turn, depends 
as much on whether we think the facts are damning in and of themselves as on 
whether we think the facts are evidence of an elusive and chameleon-like “dis-
crimination.”  

But suppose that instead of treating personal animosity toward a woman as 
evidence of sex discrimination, we made personal animosity toward a woman 
an element of a cause of action for sex discrimination. The latter formulation 
offers a predictable and systematic approach to determining what violates the 
law—in the form of a mandatory presumption.  

Ideally a set of policy considerations balancing the prerogatives of employ-
ers against the need to make workplaces more receptive to women would un-
derlie this determination. These considerations are better understood as defin-
ing the employer’s duty of care than as reflecting some discrete act or state of 
mind. In fact, the evidentiary structure for proof of discriminatory intent by in-
ference can be best understood as implicitly defining various duties of care. 

2. A limited duty of care to make good-cause employment decisions 
accomplishes the goals of Title VII 

The pre-Hicks rules for proving discriminatory intent thus amount to a 
weak implicit requirement that employment decisions affecting members of 
historically vulnerable groups be made for justifiable reasons. The requirement 
is weak because an employer could avoid liability by frankly asserting a credi-
ble bad, but nondiscriminatory, reason for the decision; for instance, St. Mary’s 
Honor Center could have, even under Justice Souter’s rule, introduced evidence 
that Melvin Hicks was fired because his supervisor had an irrational but non-
racial grudge against him. But of course bad and irrational reasons are less like-
ly to be believed than defensible and rational ones, and many juries will punish 
employers even when they believe a nondiscriminatory (but bad) reason was 
behind the challenged action.  

This is a scandal if Title VII liability, as the Court held in Hicks, requires a 
discrete mental state: the law will sometimes impose liability on employers 
who act for bad reasons unrelated to race or sex, just as it will sometimes fail to 
find employers who act for race- or sex-related reasons liable when those em-
ployers can advance credible legitimate reasons for their decisions. But this is 
true even if the law tries to zero in on mental state, because we typically have 
no way of establishing mental state directly; we must do so by making infer-
ences from circumstantial evidence, and such an inquiry is necessarily imper-
fect. Moreover, there are sound policy reasons to discourage the very actions 
that count as evidence of discriminatory intent: they are objectionable and so-
cially destructive in and of themselves. Hence, it makes sense from a more 
pragmatic perspective to simply punish actions without regard to whether or 
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how they are related to an elusive and ill-defined mental state. What’s im-
portant is that the law will reduce unjustified decisions affecting vulnerable 
groups in the run of cases, breaking down patterns of segregation and hier-
archy. 

Some readers will complain that this approach sacrifices individual justice. 
But as far as individual justice is concerned, the specific injury suffered by an 
individual fired because of race (and who therefore has a conceptually valid 
discrimination claim) is normatively identical to that suffered by someone fired 
for an idiosyncratic bad reason (and who therefore does not have a valid claim). 
In both cases, the guarantee to be evaluated based on rational criteria such as 
merit has been breached: both employees have been fired for irrational or bad 
reasons. The reason we distinguish between bad reasons—offering legal reme-
diation for some and not for others—is that the cost of combating all unjustified 
decisions is too high and we have reason to fear the cumulative effects of mul-
tiple bad-cause adverse actions affecting the same handful of discrete social 
groups. Liability hinges on the specific reason for the bad-cause termination not 
because the discrete individual injury suffered is distinctive, nor because the 
motivations of the employer are distinctively contemptible, but rather because 
we expect members of some groups to suffer a disproportionate incidence of 
bad-cause adverse decisions in the absence of extraordinary intervention. That 
the challenged decision is made because of race is relevant only because it sig-
nals that the target of the bad-cause decision in question is likely to suffer—
both directly and indirectly as a member of an interdependent group—a dispro-
portionate number of adverse decisions made for bad reasons. The goal of anti-
discrimination law, then, is to make the predicted frequency of unjustified deci-
sions roughly equal for all groups in society—not necessarily to eliminate them 
altogether. In principle, we shouldn’t care whether we achieve this end by re-
ducing only the number of “discriminatory” decisions (those in fact made “be-
cause of” race, sex, age, disability, etc., assuming we could agree on defini-
tions) or by reducing some combination of “discriminatory” decisions and other 
bad decisions affecting members of vulnerable groups; the purpose underlying 
the statute will be achieved either way.  

One might object that this ignores the stigma and psychological injury as-
sociated with each individual case of discrimination. But only the rare easy 
cases of overt classification based on race, or easily established and unambigu-
ous animus or stereotyping, are inherently stigmatizing. Today, most discrimi-
natory decisions are ambiguous: the central problem involves determining 
whether the decision in question involved bigotry or not. If the decision is am-
biguous, the stigma should be correspondingly weak. What strengthens and 
clarifies the stigmatic effect of ambiguously “discriminatory” decisions is their 
frequency and pervasiveness. I may be in doubt as to whether race is the reason 
the first or second taxicab I hail passes me for another fare down the block, but 
after the sixth or seventh empty taxicab drives by, my doubt will be replaced by 
anger and shame. Consider Cornel West’s account:  
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I had an hour until my next engagement. . . . I waited and waited and waited. 
After the ninth taxi refused me, my blood began to boil. The tenth taxi refused 
me and stopped for a kind, well-dressed, smiling female fellow citizen of Eu-
ropean descent. As she stepped in the cab, she said, “This is really ridiculous, 
is it not?”59 

Taxicab drivers refuse passengers for a host of reasons, of which race is 
only one. Black people will typically suffer mysterious rejections more fre-
quently than whites, because they will suffer the garden-variety rejections and 
the racial ones. But if the incidence of mysterious rejections were the same for 
people of all races, the stigma would be eliminated (or at least any remaining 
stigma would be the result of correctable misperception).  

Admittedly it’s unlikely that we could know with accuracy whether the in-
cidence of unjustified adverse decisions is equal across social groups, although 
with sophisticated analytic and statistical methods, perhaps we could come ac-
ceptably close. In any event, reducing the number of unjustified rejections suf-
fered by members of vulnerable groups should be the goal, and that effort 
should not be shackled to the unanswerable metaphysical question of whether a 
given rejection occurs “because of” race. This means that we should tolerate 
what some will perceive to be both false positives and false negatives in order 
to achieve better results overall. Here the tradeoff is rough justice at the indi-
vidual level for more effective justice at the social level. This is a trade we 
should be willing to make, especially since, given the daunting evidentiary im-
pediments to proving discrimination, rough justice at the individual level is the 
best we can expect in any case. 

II. “CAUSATION” DEFINES THE SCOPE OF A DUTY OF CARE 

I’ve argued that the pre-Hicks rules for proving discriminatory intent by in-
ference effectively established a weak requirement that employment decisions 
affecting members of vulnerable groups be made for cause. But of course these 
rules are only a piece of the law of disparate treatment. This Part turns to the 
doctrine surrounding cases of mixed motives, in which the deductive approach 
we have just explored is not applicable.  

The deductive and inferential approach to discrimination, articulated in the 
McDonnell Douglas line of cases, suffers from a significant practical weakness: 
it assumes that only one motivation can cause an employment decision. This 
assumption is built into its epistemological structure: it is assumed that if the 
employer articulates a legitimate nondiscriminatory reason for the challenged 
decision, that reason is either in fact the reason for the decision, thereby defeat-
ing the inference of discriminatory intent, or pretextual, thereby confirming the 
inference. But of course many cases involve mixed or ambiguous motives: the 
plaintiff may be fired because she is abrasive and because she is a woman, or 

 

 59. CORNEL WEST, RACE MATTERS, at x (1993) (emphasis added). 
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she may be fired because she is an “abrasive woman,” suggesting that either an 
abrasive man or a delightful woman would have been retained. 

Under the McDonnell Douglas structure, no such cases violate Title VII, 
because the employer will be able to assert a valid nonpretextual, nondiscrimi-
natory reason for its actions (e.g., “she was fired because she’s abrasive”) even 
if race or sex was also a motivation. This can’t be right: the promise of equita-
ble treatment underlying the statute implies that no one should be worse off be-
cause of her race or sex. On the other hand, we might say that any decision in 
which race or sex is a factor violates Title VII (even if legitimate motivations 
are also factors). But this is overinclusive: it suggests that even a lazy, insubor-
dinate, chronically late, underachieving woman might successfully attack her 
termination as discriminatory if she could show that sex played even a minor 
role in the decision. This conception of Title VII condemns not decisions made 
because of race or sex but rather any consideration of race or sex, regardless of 
its influence on a challenged decision. Such an approach may violate expres-
sive liberties; individuals are entitled to harbor and express racist or sexist be-
liefs provided they do not act on them in their capacity as stewards of important 
social institutions. 

Actionable discrimination requires, at a minimum, that a decisionmaker put 
her prejudice into practice, allowing it to influence her behavior as a 
decisionmaker. Hence, in mixed-motives cases, the pivotal question is not the 
existence of a discriminatory motive but rather the existence of causation: did 
the prohibited motivation “cause” the challenged action? Following the analy-
sis in Part I, I will argue that we should borrow from insights developed in pri-
vate law and think of “causation” as a stand-in for a less conceptual inquiry: 
whether the employer satisfied a duty of care to keep illicit considerations from 
poisoning employment decisions.  

This focus on causation should immediately sound alarms; we have real-
ized at least since the time of David Hume that causation is less a physical fact 
than a philosophical dilemma.60 Causation has inspired not only philosophical 
skeptics but also legal skeptics; consider for instance a classic torts case in 
which a central question for the court was whether the negligence of the em-
ployees of the Long Island Railroad caused Helen Palsgraf’s injuries.61 To be 
sure, the employees of the railroad, by pushing a passenger who was carrying 
concealed dynamite onto the departing train, caused him to drop the explosives, 
which in turn set into motion the cascade of events that ended in her injury. But 
Chief Judge Cardozo concluded that they did not cause her injuries—at least 
not in the sense necessary to give rise to legal liability: 

 The conduct of the defendant’s guard, if a wrong in its relation to the hold-
er of the package, was not a wrong in its relation to the plaintiff, standing far 

 

 60. See DAVID HUME, A TREATISE OF HUMAN NATURE 168 (Ernest C. Mossner ed., 
1969) (1739-1740). 

 61. Palsgraf v. Long Island R., 162 N.E. 99 (N.Y. 1928). 
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away. . . . Negligence is not actionable unless it involves the invasion of a le-
gally protected interest, the violation of a right. “Proof of negligence in the air, 
so to speak, will not do.”62 

In Price Waterhouse v. Hopkins,63 as in Palsgraf, the central issue seems to 
involve causation. Ann Hopkins sued her employer for sex discrimination after 
being passed over for partnership.64 The evidence presented at trial showed that 
Hopkins was passed over because of shortcomings in her “interpersonal skills”: 
she was “overly aggressive, unduly harsh, difficult to work with and impatient 
with staff.”65 But it was also clear that sex played some role in Hopkins’s failed 
bid for partnership: some partners complained that she “overcompensated for 
being a woman,” several mentioned her sex in contexts both favorable and det-
rimental to Hopkins, and she was advised that in order to improve her chances 
for promotion she should “walk more femininely, talk more femininely, dress 
more femininely, wear make-up, have her hair styled, and wear jewelry.”66  

On the record, the case involved mixed motives: sex was in play, but so 
was Hopkins’s abrasive personality. Price Waterhouse—echoing Chief Judge 
Cardozo in Palsgraf, whether intentionally or not—argued that Hopkins 
showed only that discrimination was “in the air” when she was passed over and 
that discrimination “in the air” (like negligence in Palsgraf ) will not do to es-
tablish liability.67 

A plurality of the Supreme Court agreed that it is not enough for the pro-
hibited motivation to have been “in the air”; it must have caused the challenged 
adverse decision in order for the plaintiff to recover damages or be awarded 
personal injunctive relief: “Remarks at work that are based on sex stereotypes 
do not inevitably prove that gender played a part in a particular employment 
decision. The plaintiff must show that the employer actually relied on her gen-
der in making its decision.”68 The plurality, however, employed an unconven-
tional definition of cause:  

 

 62. Id. at 99 (quoting FREDERICK POLLOCK, THE LAW OF TORTS 455 (11th ed. 1920)). 
 63. 490 U.S. 228 (1989), superseded by statute, Civil Rights Act of 1991, Pub. L. No. 

102-166, 105 Stat. 1074, as recognized in Burrage v. United States, 134 S. Ct. 881 (2014). 
Congress addressed the causation controversy in the Civil Rights Act of 1991, which was, in 
part a direct response to Price Waterhouse, insisting that an employment practice in which a 
forbidden consideration is a “motivating factor” is unlawful. § 107(a). Accordingly, much of 
the controversy over causation is, as a formal matter, now moot. Nevertheless, the concept of 
causation continues to play an important—and ambiguous—role in antidiscrimination law 
and the various opinions in Price Waterhouse remain instructive examples of the Justices’ 
thinking on the topic. Justice O’Connor’s opinion in particular reveals the ideological and 
policy questions underlying the causation question.   

 64. Hopkins, 460 U.S. at 231-32 (plurality opinion). 
 65. Id. at 235-36 (internal quotation mark omitted). 
 66. Id. at 235 (internal quotation marks omitted). 
 67. See id. at 251 (internal quotation mark omitted). 
 68. Id. 
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Title VII meant to condemn even those decisions based on a mixture of legit-
imate and illegitimate considerations. When, therefore, an employer considers 
both gender and legitimate factors at the time of making a decision, that deci-
sion was “because of” sex and the other, legitimate considerations—even if we 
may say later . . . that the decision would have been the same if gender had 
not been taken into account.69  

But this definition of “because of” doesn’t involve causation at all. Instead, 
what is required is a prohibited state of mind at a critical juncture. The plurali-
ty’s attempt at clarification in this respect is less than edifying: 

 To attribute this meaning to the words “because of” does not, as the dissent 
asserts, divest them of causal significance. A simple example illustrates the 
point. Suppose two physical forces act upon and move an object, and suppose 
that either force acting alone would have moved the object. As the dissent 
would have it, neither physical force was a “cause” of the motion unless we 
can show that but for one or both of them, the object would not have 
moved . . . . Events that are causally overdetermined, in other words, may not 
have any “cause” at all. This cannot be so.70  

This explanation echoes a familiar law school hypothetical of simultaneous 
causation: A building is engulfed in two fires, one negligently set and one 
caused by lightning, both of which simultaneously converge on the structure. 
Which fire “caused” the destruction of the building? Is the putative tortfeasor 
liable, or was the damage an act of God? Just as we know the answer can’t be 
neither, we should recognize that both legitimate and illegitimate factors could 
cause an adverse employment decision without either being the but-for cause.  

But the problem of simultaneous causation suggests a different definition 
of “because of” than the one the plurality offers. The plurality’s definition 
would find liability whenever “an employer considers . . . gender . . . at the time 
of making a decision,”71 whether or not that consideration would have resulted 
in the decision absent the legitimate considerations and whether or not the legit-
imate considerations alone would have resulted in the decision. This is not 
analogous to two forces, each of which would independently have moved an 
object; here the analogy would be to say that if a force, in and of itself too weak 
to move the object, acts in tandem with a force, by itself strong enough to move 
the object, the weaker force nevertheless “caused” it to move. To return to our 
tort law hypothetical, if the negligently set fire alone would merely scorch the 
siding of the house, and the fire caused by lightning would destroy it, is the 
negligently set fire a cause of the destruction at all? 

None of this discredits the plurality’s rule of decision (which I support, for 
reasons I will explain shortly), but it does demonstrate that the rule, in practice, 
dispenses with any notion of causation. The plurality’s rule is simply that any 

 

 69. Id. at 241 (emphasis added). 
 70. Id. (citations omitted). 
 
71.

 Id. 
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consideration of the forbidden ground at the time of the challenged decision 
triggers liability, regardless of whether or not the forbidden ground “caused” 
the decision. In short, the plurality’s rule requires employers to purify their per-
sonnel decisions of forbidden considerations. 

Justice O’Connor, in concurrence, insisted that unless the plaintiff is re-
quired to establish that the forbidden ground was the but-for cause, Title VII 
will effectively impose a form of “thought control”: 

The legislative history makes it clear that Congress was attempting to eradi-
cate discriminatory actions in the employment setting, not mere discriminato-
ry thoughts. Critics of the bill that became Title VII labeled it a “thought con-
trol bill,” and argued that it created a “punishable crime that does not require 
an illegal external act as a basis for judgment.” . . .  

 . . . . 

 . . . Congress clearly conditioned legal liability on a determination that the 
consideration of an illegitimate factor caused a tangible employment injury of 
some kind.72 

Justice O’Connor concluded that if the prohibited ground played a “sub-
stantial role” in the decisionmaking process,73 this alone is actionable discrimi-
nation, sufficient at least to shift to the employer the burden of proving that it 
would have made the same decision even without considering the forbidden 
ground and perhaps enough to subject the employer to some liability regardless. 
But on what theory of causation can sexism be said to have affected the 
decisionmaking process at all if the decision would have been the same even 
without the sexism? Stripped of its rhetoric, Justice O’Connor’s causation anal-
ysis is not very different than that of the plurality: both would infer causation 
from the presence of forbidden considerations in the decisionmaking process. 
Causation does not distinguish Justice O’Connor’s analysis from that of the 
plurality; indeed it does no analytic work in either theory of liability.  

Justice O’Connor’s opinion differs from that of the plurality in its focus on 
“direct evidence” of sexism in the “decisionmaking process.”74 Justice 
O’Connor insisted that the plaintiff must demonstrate by “direct evidence that 
an illegitimate criterion was a substantial factor in the decision.”75 She indicat-
ed that “[neither] stray remarks in the workplace . . . . [n]or . . . statements by 
nondecisionmakers, [n]or statements by decisionmakers unrelated to the deci-
sional process itself, [can] suffice to satisfy the plaintiff’s burden.”76  

Justice O’Connor’s causation analysis in Price Waterhouse would establish 
a presumption that prejudiced or stereotyping attitudes caused the challenged 

 

 72. Id. at 262, 265 (O’Connor, J., concurring in the judgment) (first and second em-
phases added) (quoting 100 CONG. REC. 7254 (1964) (statement of Sen. Sam Ervin)). 

 73. Id. at 269. 
 74. Id. at 270, 273. 
 75. Id. at 276. 
 76. Id. at 277. 
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action only when they were part of a formal or discrete decisionmaking pro-
cess, as distinguished from more general attitudes and statements made in the 
workplace. This limitation would prevent Title VII from becoming a “thought 
control” law: employers would not be liable simply because their employees 
made sexist remarks; they would be liable only when employees with authority 
over the challenged decision made sexist remarks in direct relation to that deci-
sion. 

Justice O’Connor used the image of the boardroom to illustrate her legal 
standard and to capture this idea of a discrete zone of decisionmaking:  

It is as if Ann Hopkins were sitting in the hall outside the room where partner-
ship decisions were being made. As the partners filed in to consider her candi-
dacy, she heard several of them make sexist remarks in discussing her suitabil-
ity for partnership. As the decisionmakers exited the room, she was told by 
one of those privy to the decisionmaking process that her gender was a major 
reason for the rejection of her partnership bid.77 

For Justice O’Connor, Title VII does not require employers to police their em-
ployees’ thoughts and expression generally, but it does require employers to 
keep sexism out of this figurative boardroom.  

This limitation has little to do with whether the prohibited motive “caused” 
the decision. Many employees will be injured not in formal decisionmaking 
processes but rather long before a formal review or promotion occurs, by su-
pervisors who give them grunt work instead of challenging assignments that 
offer the chance to impress or by subtle comments and insinuations that will 
harm their reputations. This type of discrimination, much more so than overt 
bigotry in a formal process, is probably the most pervasive impediment to true 
equality of opportunity for women and minorities. Bigotry, stereotyping, and 
animus “in the air” is a pretty good indication that this type of discrimination is 
a problem on the ground—at least enough to let a factfinder decide the issue. 
Sexism quite removed from the formal decisionmaking process can have a 
powerful, if indirect, effect. Surely the private biases of influential 
nondecisionmakers, expressed in informal settings, can influence the 
decisionmaking process, even to the extent of “causing” adverse employment 
decisions. Why not allow the factfinder to infer causation from bias “in the 
air”? If the air smells bad enough, some of the contaminants probably touched 
the ground. Why shouldn’t it be a violation of Title VII whenever racism or 
sexism are “in the air” in sufficient quantities to pollute the workplace envi-
ronment, potentially diminishing opportunities and creating a toxic environ-
ment for members of the potentially disadvantaged groups?  

Limiting liability to cases that involve prejudiced statements in a formal 
decisionmaking process does not limit liability to those cases in which the dis-
crimination “caused” the adverse decision. But it does define a danger zone in 
which employers are on notice that they should aggressively police and counter 

 

 77. Id. at 272-73. 
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discriminatory statements; in other words, it establishes the scope of the em-
ployer’s duty of care. The idea here is that employers should be liable only for 
discrimination that they can prevent as institutions without overly draconian 
policing of the expressions of their employees (“thought control”). They should 
be liable only when they—as entities—could have prevented the discrimination 
from occurring. Sufficiently large employers78 act only through rules and for-
mal procedures; they do not have intentions that they can act on or resist. In-
stead of comparing such institutions to individuals with human psyches and 
subjective intentions, Justice O’Connor’s approach treats Title VII defendants 
as institutions and requires them to do what institutions can do: establish proce-
dures and protocols that will immunize their decisionmaking processes from 
the biases of their employees. 

Compare the Court’s opinion in Burlington Industries, Inc. v. Ellerth.79 In 
Ellerth, a male supervisor allegedly harassed a female subordinate, who even-
tually quit in response.80 She never informed senior management about the pat-
tern of harassment but later sued her former employer for sex discrimination.81 
The trial court found that the plaintiff had suffered sexual harassment at the 
hands of the supervisor, whose conduct was “severe and pervasive enough to 
create a hostile work environment,” but granted summary judgment for the de-
fendant because it found that the employer neither knew nor should have 
known about the harassment.82 Justice Kennedy, writing for the Court, noted 
that a principal is vicariously liable for the torts of its agent only when the 
agent is aided in accomplishing the tort by the agency relationship.83 Justice 
Kennedy also opined that “Title VII is designed to encourage the creation of 
antiharassment policies and effective grievance mechanisms . . . . [and] bor-
rows from tort law the avoidable consequences doctrine.”84 In order to encour-
age both employers and employees to take reasonable steps to avoid ongoing 
harassment, the Court held that when harassment does not take the form of a 
tangible employment action (such as a firing, demotion, or undesirable trans-
fer), an employer 

may raise an affirmative defense to liability . . . . [which] comprises two nec-
essary elements: (a) that the employer exercised reasonable care to prevent 
and correct promptly any sexually harassing behavior, and (b) that the plaintiff 

 

 78. Title VII does not apply to businesses with under fifteen employees. Civil Rights 
Act of 1964, tit. VII, § 701, 42 U.S.C. § 2000e(b) (2012). 

 79. 524 U.S. 742 (1998). 
 80. Id. at 747-48. 
 81. Id. at 748-49. 
 82. Id. at 749. 
 83. Id. at 758 (citing RESTATEMENT (SECOND) OF AGENCY § 219(2) (1958)). 
 84. Id. at 764. 



 

1412 STANFORD LAW REVIEW [Vol. 66:1381 

employee unreasonably failed to take advantage of any preventive or correc-
tive opportunities provided by the employer or to avoid harm otherwise.85 

This approach to Title VII liability is anathema to those who believe that 
actionable discrimination is a specific and discrete injury and that everyone 
who suffers it—and only those who suffer it—deserves reparation. But sexual 
harassment does not involve a specific and discrete injury: the identical behav-
ior can be harassment in one context, an annoyance in another, speech protect-
ed by the First Amendment in another, and enjoyable flirtation in another. For 
instance, sexual overtures are objectionable because of their effects on women’s 
opportunities in the workplace. Employers must make an effort to prevent har-
assment and the corresponding damage to women’s career opportunities, but no 
employer can prevent every ill-considered comment, unwelcome pass, or off-
color joke. As entities, most employers can’t harass or refrain from harass-
ment—but they can establish procedures to ensure that unwelcome comments 
and overtures can be reported and dealt with.  

By the same token, the victim of harassment is usually in the best position 
to bring the problem to the attention of the employer. It’s reasonable to apply 
extraordinary scrutiny to potentially discriminatory adverse decisions when the 
victim is powerless to affect her fate; in such a case the employer is certainly, 
in Guido Calabresi and Douglas Melamed’s terms, the “cheapest cost avoid-
er.”86 But when the employee can also avoid the conflict, she may be the least 
cost avoider. Often only the victim and the perpetrator know what transpired, 
and only the victim knows whether the conduct was unwelcome and crossed 
the threshold from merely irritating to a material change in the terms and condi-
tions of employment. The employee can help to avoid joint costs by bringing 
the incident to the attention of the employer, assuming the employer has a well-
known and effective process for dealing with such complaints. In turn, only the 
employer can establish such complaint procedures and ensure that complaints 
are taken seriously and problems rectified. The Ellerth approach requires each 
party to do what it can to avoid the costs of sexual harassment. 

Justice O’Connor’s approach to causation in mixed-motives analysis fol-
lows a similar logic. The employer as an entity can easily clean up the formal 
decisionmaking process, but it can’t police the offhand comments of employees 
without great expense, surveillance, and regulation of individual opinion and 
expression (“thought control”). Hence, for Justice O’Connor, stray comments 
and sexism or racism “in the air” are not actionable even if they affect em-
ployment decisions, whereas prejudiced and stereotyping comments in a formal 
decisionmaking process are actionable even if they don’t actually affect the fi-
nal decision.  

 

 85. Id. at 765. 
 86. Guido Calabresi & A. Douglas Melamed, Property Rules, Liability Rules, and In-

alienability: One View of the Cathedral, 85 HARV. L. REV. 1089, 1112 n.43 (1972). 
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Policy judgments—not the metaphysics of causation—underlie these rules. 
Imposing liability for decisions caused by sexism “in the air” might encourage 
an excess of caution, to the detriment of other socially desirable goals. In 
Palsgraf, Chief Judge Cardozo pointed out that the railroad guards were trying 
to protect the passenger carrying the explosives from physical injury: “The 
purpose of the act, as well as its effect, was to make his person safe. If there 
was a wrong to him at all, which may very well be doubted it was a wrong to a 
property interest only, the safety of his package.”87 Imposing liability for un-
foreseeable injuries might lead to an excess of caution, discouraging interven-
tions that would prevent injury to people under normal circumstances. Similar-
ly, Justice O’Connor’s concern with “thought control” suggests that imposing 
Title VII liability for sexism “in the air” might lead to an excess of caution on 
the part of employers, leading them to police legitimate, if controversial, ex-
pressions of opinion.  

Under Justice O’Connor’s approach, Title VII does not even aspire to elim-
inate all intentional discrimination on the basis of race and sex. At most it will 
regulate certain formal proceedings that are within the direct control of upper 
management and are fairly neatly sealed off from the more unpredictable give-
and-take of the workaday world. In Justice O’Connor’s conception, the prohibi-
tion against disparate treatment doesn’t offer a remedy whenever an individual 
is treated differently because of race or sex; instead it seeks to limit the intro-
duction of patently prejudicial assertions and bigoted stereotypes into a discrete 
formal decisionmaking process. “Causation” is little more than shorthand for a 
policy analysis that balances the goal of reducing illegitimate workplace segre-
gation and hierarchy against legitimate employer prerogatives, assigning re-
sponsibility to employers only in those circumstances that they can control at 
an acceptable cost.  

In a sense, this focus on the employer as an entity completes a move begun 
in the 1970s when federal courts eliminated supervisor liability under Title VII 
in favor of vicarious employer liability for the actions of supervisors.88 Ever 
since, the question of employer liability for the unauthorized actions of supervi-
sors has been a source of concern. The latest iteration of this concern involves 
“cat’s paw” liability for discriminatory actions that influence an employment 
decision made by someone without discriminatory intent.89 Applying the Uni-
formed Services Employment and Reemployment Rights Act of 1994, which 

 

 87. Palsgraf v. Long Island R., 162 N.E. 99, 100 (N.Y. 1928). 
 88. Scott J. Connolly, Note, Individual Liability of Supervisors for Sexual Harassment 

Under Title VII: Courts’ Reliance on the Rules of Statutory Construction, 42 B.C. L. REV. 
421, 433 (2001) (noting that federal appellate courts initially disagreed about whether super-
visors could be held individually liable under Title VII, but that today “there is almost com-
plete consensus . . . . [with the] Courts of Appeals for the Second, Third, Fourth, Fifth, Sixth, 
Seventh, Ninth, Tenth, Eleventh and D.C. Circuits” having rejected supervisor liability). 

 89. Staub v. Proctor Hosp., 131 S. Ct. 1186, 1190 (2011) (internal quotation marks 
omitted). 
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forbids employers from discriminating on the basis of military service or obli-
gation, the Supreme Court held in 2011 that an employer is liable for the dis-
criminatory actions of a supervisor who influences, but does not make, the em-
ployment decision if the supervisor’s influence is a “proximate cause” of the 
challenged decision.90 At this point, I hope it’s clear that the question of prox-
imate causation is, as demonstrated by Palsgraf, nothing more than an invita-
tion for courts to define the scope of the employer’s duty of care. 

As Judge Andrews pointed out in dissent in Palsgraf, negligence is, in 
principle, a legal injury to anyone who is in fact harmed as a result, but the law 
cannot follow this through to its logical conclusion, imposing legal liability for 
injuries remote in time and place from the alleged tort. Unlike Chief Judge 
Cardozo, who sought to replace objective causation with a crisp legal distinc-
tion between compensable injury and damnum absque injuria in the notion of 
foreseeability, Judge Andrews insisted that the limit of liability, as expressed in 
the legal notion of proximate causation, is in fact a policy judgment disguised 
as an objective inquiry:  

Any philosophical doctrine of causation does not help us. . . . 

 . . . . 

 . . . A murder at Serajevo may be the necessary antecedent to an assassina-
tion in London twenty years hence. An overturned lantern may burn all Chica-
go. . . . 

 A cause, but not the proximate cause. What we do mean by the word 
“proximate” is that, because of convenience, of public policy, of a rough sense 
of justice, the law arbitrarily declines to trace a series of events beyond a cer-
tain point. . . . 

 . . . . 

 . . . There is in truth little to guide us other than common sense.91 

So it is with “causation” in antidiscrimination law. As a practical matter the 
inquiry will involve the same kinds of inferential leaps, controversial judg-
ments, and questions of expediency involved in determining whether it makes 
sense to say that the assassination of Archduke Franz Ferdinand “caused” the 
Blitz twenty-six years and a world war later.  

The modest conception of antidiscrimination law that I’ve unearthed here 
doesn’t try to eliminate all discriminatory conduct, but given the constraints of 
popular politics, the limits of judicial administration, and the real conflicts with 
freedom of expression in the workplace, it may be the most one can realistically 
expect from civil rights law.  

This shouldn’t signal retreat from our ambitions to guarantee social justice; 
instead it should suggest that civil rights laws are not a comprehensive means 
to that end. Greater honesty about the limitations of civil rights laws might help 

 

 90. Id. at 1194. 
 91. Palsgraf, 162 N.E. at 103-04 (Andrews, J., dissenting). 
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convince a skeptical public of the need for other egalitarian policies. For in-
stance, in answer to the objection that affirmative action violates an individual 
right against race or sex discrimination, the correct response is that there is no 
such absolute right. The law allows a great deal of discrimination to go unpun-
ished and unremedied when providing a remedy would unduly undermine other 
important social or institutional values or goals. It is therefore consistent to al-
low some “reverse discrimination” in order to serve the important institutional 
goals that affirmative action serves. Further, because civil rights laws do not 
eliminate all discrimination, proactive social justice policies such as affirmative 
action can be seen as offsetting the discrimination that antidiscrimination law 
implicitly allows. 

CONCLUSION 

I have argued that antidiscrimination law does not prohibit a discrete type 
of action, state of mind, or motivation. Instead, it mediates an unavoidable ten-
sion between competing and contradictory goals: fairness as opposed to em-
ployer prerogatives; individual as opposed to collective justice; and equity as 
opposed to expressive liberty.  

Consequently, the doctrine displaces this basic tension onto concepts that 
appear to have objective and empirically derived definitions, such as “discrimi-
natory intent” and “causation.” Unfortunately, this leads lawyers and academic 
commentators to marshal empirical evidence that they believe will definitively 
settle what are in fact normative controversies. So, for instance, liberals insist 
that new developments in cognitive psychology conclusively support plaintiff-
friendly shifts in presumptions surrounding proof of discriminatory intent,92 
while conservatives maintain that the metaphysics of causation requires de-
fendant-friendly rules in cases of mixed motivation.93 But because the factual 
questions are really displaced normative questions, the empirical targets are al-
ways on the move: no amount of social science evidence will convince those 
sympathetic to employer prerogatives that ambiguities should be resolved in 
favor of plaintiffs complaining of discrimination, and no objective theory of 
causation can defeat the normative conviction that employers should be held 
responsible for bias “in the air” that poisons the working environment. 

If discrimination does not define a discrete type of action, then it follows 
that the injury suffered by individual plaintiffs in discrimination lawsuits is not 
inherently distinctive: it is, viewed from an individual perspective, the same in-
jury that anyone who faces an unjustified adverse decision (rejection of a job 
application, termination, demotion, failure to receive a promotion, etc.) suffers. 
For the most part, we consider such disappointments to be among the costs of 
living in a free society; employers, like other private actors, are free to make 

 

 92. See Krieger & Fiske, supra note 14, at 1004. 
 93. See supra Part II. 
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bad decisions, and we can take solace in the fact that they will have to suffer 
the consequences of their bad judgment along with those they unwisely decline 
to hire, retain, or promote. The reason to prohibit a small group of unjustified 
adverse employment actions is not the nature of the specific individual injury 
but rather the consequences of multiple adverse actions affecting the same in-
dividuals and interdependent social groups. Therefore, if antidiscrimination law 
can reduce the expected incidence of unjustified adverse decisions to achieve 
parity across relevant social groups, it will have achieved its social goal, even if 
some of the unjustified decisions that remain might reasonably be experienced 
as dependent on race or sex.  

In other words, the metaphysical entitlement against “discrimination” must 
boil down in practice to a more tangible policy goal of breaking down illegiti-
mate hierarchy. Once the doctrine is viewed in this way, many of what appear 
to be defects of antidiscrimination law are revealed as pragmatic virtues. It 
should be obvious that the policy goals underlying antidiscrimination law must 
compete with other potentially inconsistent policy goals. This balance can be 
struck openly or surreptitiously, but one way or the other, it will be struck. So, 
for instance, the law formally insists that employers are liable for the discrimi-
nation of managers, whether or not the employer as an entity can prevent the 
discrimination at a reasonable cost.94 But courts adjust this stricture as a practi-
cal matter through evidentiary rules that may or may not make employers re-
sponsible for monitoring, reviewing, and defending ambiguously motivated de-
cisions and through evidentiary rules that may or may not make employers 
responsible for controlling or correcting a generally adverse or hostile work en-
vironment. 

For example, Ellerth was formally a case defining an employer’s vicarious 
liability for actions that don’t directly involve the authority of the employer. 
It’s firmly established that an employer is vicariously liable for any and all dis-
criminatory employment decisions made by managers authorized to act for the 
employer.95 Arguably, hostile work environment discrimination is different be-
cause it does not directly involve an act made on behalf of the employer; in a 
sense, workplace harassment is almost always the misconduct of a rogue 
agent.96 But most discriminatory decisions can be said to be the misconduct of 
rogue managers. Consider the discrimination at issue in Price Waterhouse. 
Much of the evidence of discrimination involved sexist comments only indi-
rectly related to the actual decision. Writing for the plurality, Justice Brennan 
noted that the district court had found that the employer did nothing to repudi-
ate or disclaim sexist comments, implying that the employer’s negligence was a 

 

 94. See Faragher v. City of Boca Raton, 524 U.S. 775, 790 (1998) (citing Meritor Sav. 
Bank, FSB v. Vinson, 477 U.S. 57, 70-71 (1986)). 

 95. See id. 
 96. See Burlington Indus., Inc. v. Ellerth, 524 U.S. 742, 769-70 (1998) (Thomas, J., 

dissenting). 
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factor that justified liability.97 Justice O’Connor’s concern about “thought con-
trol” reflects the understanding that the employer is not responsible for sexist 
comments made outside the context of an employment decision.98 Yet of 
course such comments can indirectly but profoundly affect the conditions of 
employment. In both instances the unauthorized and unofficial behavior is at 
issue. 

Indeed we could extend this analysis to include even the discriminatory de-
cision of an individual manager. If an employer forbids discrimination as a 
matter of policy, a manager who nevertheless discriminates has acted outside 
the scope of his authority. In Hicks, Justice Scalia argued that, even if the man-
ager responsible for the challenged decision were to lie under oath about his 
motivations, a mandatory presumption of discrimination would not be justified, 
because the dishonesty of the manager cannot be attributed to the employer.99 
But if the employer isn’t responsible for discovering the reason for an employ-
ment decision in the context of trial, where it has an explicit legal responsibility 
to offer an explanation, can the employer be responsible for reasons underlying 
the employment decision when it’s made? It’s only a small step from Justice 
Scalia’s argument in Hicks to the conclusion that the employer’s responsibility 
for discriminatory decisions is limited in some way—in other words, that vicar-
ious liability does not automatically apply even in cases involving tangible em-
ployment decisions. If so, then what determines whether or not an employer is 
liable? In each case, the relevant question is what the employer has done or 
failed to do to prevent the discriminatory behavior.  

Accordingly, we could reframe the burden-shifting question in Hicks, the 
causation analysis in Price Waterhouse, and the hostile work environment 
problem in Ellerth as each involving an implicit judgment about vicarious lia-
bility. Rather than a sharp distinction between discriminatory employment de-
cisions and hostile work environment harassment by nondecisionmakers, we 
have a spectrum with third-party harassment at one extreme and a discriminato-
ry decision made by a single manager at the other. (Both hostile work environ-
ment cases that do not involve a tangible employment action and mixed-
motives cases fall somewhere in between.) The strength of the presumption that 
the employer is vicariously liable increases as we move along the spectrum to-
ward the single-motive discriminatory decision, but in practice there is no cate-
gorical distinction between the various types of discrimination and hence no 
type of discrimination for which the employer must always be vicariously lia-
ble. 

 

 97. Price Waterhouse v. Hopkins, 490 U.S. 228, 236-37 (1989) (plurality opinion), su-
perseded by statute, Civil Rights Act of 1991, Pub. L. No. 102-166, 105 Stat. 1074, as rec-
ognized in Burrage v. United States, 134 S. Ct. 881 (2014). 

 98. Id. at 262 (O’Connor, J., concurring) (internal quotation mark omitted). 
 99. St. Mary’s Honor Ctr. v. Hicks, 509 U.S. 502, 520-21 (1993). 
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The struggle between Justices Souter and Scalia in Hicks is a struggle over 
how to balance antidiscrimination goals with the common law liberty to end an 
employment relationship at will; Justice O’Connor’s “causation” analysis in 
Price Waterhouse is an attempt to balance antidiscrimination goals with both 
employment at will and the expressive liberties of other employees (hence the 
concern about “thought control”). Accordingly, Justice O’Connor’s tacit re-
definition of but-for causation as a duty to rid a discrete decisionmaking pro-
cess of forbidden motivations should not be attacked for finding liability where 
sex did not cause the challenged decision, nor for failing to find it when sex did 
cause the decision. Despite causation rhetoric, what Justice O’Connor really 
means to punish is the employer’s failure to insulate the formal decisionmaking 
process from prohibited stereotyping and animus.  

My own view is that Justice Souter struck the appropriate balance in dis-
sent in Hicks and Justice Scalia the wrong one. But the reason Justice Scalia is 
wrong in Hicks is not that he underestimates the frequency of discrimination as 
a matter of fact; it’s that he undervalues the importance of race equality as a 
matter of policy. Similarly, I worry that Justice O’Connor’s analysis in Price 
Waterhouse too heavily favors expressive liberties and employer prerogatives 
over egalitarian goals, but this has nothing to do with whether Price Water-
house denied Ann Hopkins partnership because of her sex; instead it has to do 
with the relative weight Price Waterhouse’s promotional process accorded to 
gender equity as against the liberties of contract and expression.  

The need to balance these competing interests explains aspects of anti-
discrimination doctrine that have suffered extensive attack in the academic lit-
erature yet are widely embraced by judges for practical reasons. For instance, I 
am one of a handful of academic commentators willing to defend the doctrine 
that Title VII prohibits discrimination only on the basis of immutable character-
istics; by contrast, academic critiques of the immutability doctrine fill vol-
umes.100 If we believe the law prohibits discrimination as a matter of objective 
fact, the immutability criterion is unjustified: it implies, implausibly, that  
employers can have the prohibited state of mind only when they consider the 
immutable characteristics of the plaintiff. The critics of immutability doctrine 
justifiably complain that bigotry and animus may attach to mutable traits com-
monly associated with race or sex as well: an employer may forbid racially 
identified hairstyles or disfavor employees with racially identified dialects be-
cause of the association of the trait with race.101 

 

100. See Kenji Yoshino, Assimilationist Bias in Equal Protection: The Visibility Pre-
sumption and the Case of “Don’t Ask, Don’t Tell,” 108 YALE L.J. 485, 518 (1998) 
(“[A]cademic commentary seems univocal in calling for [immutability’s] retirement even as 
a factor [in antidiscrimination analysis].”). 

101. See, e.g., Khiara M. Bridges, The Dangerous Law of Biological Race, 82 
FORDHAM L. REV. 21, 75-80 (2013) (“[W]hen an employer refuses to promote or hire a plain-
tiff because she speaks with an accent associated with a group that society, history, and 
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But if we think of antidiscrimination law pragmatically, as a policy de-
signed to balance antiracist goals with the legitimate liberties of employers, the 
immutability doctrine makes more sense. The balance between competing in-
terests may tip to favor the employer when the employee can avoid the adversi-
ty by altering her behavior. In this respect, it is instructive that courts applying 
the immutability doctrine have done so almost exclusively with respect to 
“traits” that we could as easily describe as behavior—for example, hairstyles, 
clothing, and the choice to use a specific language by an employee fluent in 
more than one.102 This has nothing to do with the employer’s “discriminatory 
intent”; it’s not necessarily less likely that the employer has bad motives when 
the employee can conform to the challenged rule. Instead it is a pragmatic ap-
proach that effectively relaxes the employer’s duty toward members of disad-
vantaged groups when the plaintiff can and chooses not to avoid the adverse 
action by changing her behavior. The underlying conflict pits the subjective 
preferences of the employer against the equally subjective preferences of the 
employee. 

The conception of antidiscrimination law I’ve outlined makes sense of cur-
rent doctrine and offers insights for improving it. For example, following the 
Court’s opinion in Ellerth, the law might evolve to require employers to use the 
best practices currently developed in management science to avoid discrimina-
tory decisions. Doing so would give the employer a safe harbor from liability; 
failing to do so would give rise to a strong presumption that challenged deci-
sions were discriminatory. But it also might suggest more radical policy re-
form. For instance, suspending the idea that the law is designed to prevent a 
discrete phenomenon of discrimination potentially allows us to sever the deter-
rence function of antidiscrimination law from its reparative or compensatory 
function. One might move from tort as a model for civil rights law to adminis-
trative law and consider removing the deterrence function from private litiga-
tion altogether and handling it through comprehensive regulation.103 Like oc-
cupational safety standards, the employer’s duty to avoid discriminatory 
employment decisions might be defined by administrative rules requiring best 
practices and be enforced through fines and cease-and-desist orders. We might 
then provide for individual reparation through a system similar to public insur-
ance or workers’ compensation, with streamlined and inexpensive factfinding 
hearings and the application of a mandatory schedule of compensation.  

Or we might monitor the workforce demographics of large employers to 
ensure that they match the demographics of the relevant qualified labor pool. 

 
pragmatism have distinguished from others, that employer has treated the plaintiff differently 
because of her race.”). 

102. See, e.g., Rogers v. Am. Airlines, Inc., 527 F. Supp. 229, 231 (S.D.N.Y. 1991) 
(holding that an employer’s prohibition on braided hairstyles did not constitute sex discrimi-
nation because it did not “regulate on the basis of any immutable characteristic”). 

103.
 See David A. Strauss, The Law and Economics of Racial Discrimination in Em-

ployment: The Case for Numerical Standards, 79 GEO. L.J. 1619, 1655 (1991). 
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One might object that such a standard would encourage quota hiring, but of 
course any statistical measure of equity has that potential. This alone is no more 
an objection to the use of statistics in defining a duty of care than it is in the 
context of statistical evidence of systemic disparate treatment or disparate im-
pact. We might even implement a cap-and-trade approach to labor market dis-
crimination: employers with workforces in which minorities or women are  
underrepresented could buy exemptions from civil rights liability from employ-
ers for which the relevant group is overrepresented. Such a market in discrimi-
nation might appear morally repugnant if one assumes that all discrimination 
involves morally objectionable behavior, based on animus or stereotyping. But 
once one looks at discrimination as a failure to meet a socially optimal standard 
of care, a market in discrimination is at least as sensible as a cap-and-trade sys-
tem for pollution or greenhouse gas emissions.  

Obviously these reforms demand a great deal of elaboration, which I will 
not provide here. I offer them only to suggest the kinds of new ideas that a re-
conceptualization of the antidiscrimination question makes room for. 

The larger point in this respect is that the best response to social injustice 
and inequality doesn’t always involve rights against discrimination. The dra-
matic success of antidiscrimination law in the most fertile soil has encouraged 
many to try to cultivate new rights against discrimination in much less hospita-
ble environments. But our experiences with well-established civil rights laws 
demonstrate that antidiscrimination rights are much more effective in some 
contexts than in others. It’s not an accident that antidiscrimination law has been 
dramatically successful in areas such as public accommodations and basic ac-
cess to the franchise but much less so in areas such as housing, where complex, 
interdependent, and imbedded social practices must be overcome and resources 
redistributed to achieve effective change. New legal mandates unsupported by 
changes in attitudes, institutional practices, and material resources have little 
chance of success. And many of today’s most serious injustices just aren’t read-
ily analyzed, either practically or morally, in terms of rights: as Mark Kelman 
and Gillian Lester have pointed out, “Many perfectly just claims—as well as 
any number of claims that are either intrinsically unworthy or must be balanced 
against competing concerns—are not civil rights claims . . . .”104 

Antiracist and feminist political struggle needs antidiscrimination law. But 
it needs many other policy interventions as well. It’s tempting to imagine that 
wrongful social hierarchies would collapse if only we could eliminate a small 
and discrete set of bad practices. Antidiscrimination law promotes this seduc-
tive idea when it insists that it does nothing more than eliminate a specific evil: 
irrational discrimination. If this were true, more aggressive application would 
almost always be justified because it would come at no cost beyond that of en-
forcement. But to be effective, antidiscrimination law must do more than elimi-

 

104. MARK KELMAN & GILLIAN LESTER, JUMPING THE QUEUE: AN INQUIRY INTO THE 

LEGAL TREATMENT OF STUDENTS WITH LEARNING DISABILITIES 226 (1997). 
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nate unambiguously evil or irrational practices; it must also curtail many argu-
ably legitimate practices. This is obvious in the context of disparate impact 
doctrine, which makes actionable otherwise legitimate policies that dispropor-
tionately affect underrepresented groups, but it is also true in the context of dis-
parate treatment or intentional discrimination: practically speaking, the law 
must balance egalitarian goals and employer prerogatives. The image of dis-
crimination as a discrete evil or mistake obscures this necessity and hence leads 
to unrealistic aspirations and expectations. It leads liberals to insist that simple 
fairness and justice justify the most assertive and ambitious egalitarian projects 
and inspires a profound sense of betrayal and frustration when the courts and 
popular branches of government are unwilling to go along. It leads conserva-
tives to insist that only unambiguous bigotry justifies any corrective legal inter-
vention and inspires self-righteous opposition to even modest egalitarian poli-
cies that are not aimed at “discrimination.” Focusing on the doctrine 
surrounding intentional discrimination in employment—for many the most 
compelling part of antidiscrimination law—I’ve tried to suggest a more prag-
matic way of thinking about antidiscrimination law, which might better ad-
vance egalitarian goals while also protecting legitimate employer prerogatives 
and expressive liberty. 
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